
 

 

Memo 
To: City Commission  

From: Toby Dougherty, City Manager 

Date: 4-14-14 

Re:  April 17, 2014 Work Session   

Please find the attached agenda and supporting documentation for the April 17, 2014 Work 
Session.   
 
Item 2 – Extension of Contract Sewer Cleaning Agreement 
 
Please refer to the attached memorandum from Utilities Director Bernie Kitten regarding contract 
sewer cleaning.  Last year City staff began the process of obtaining an outside contractor to assist 
with sewer main cleaning.  The program was very successful, and staff would like to continue in 
2014.  $120,000 has been budgeted for this process.  Rather than soliciting proposals, City staff 
has negotiated a continuation of the current contractor that we feel is a very good price and will 
provide for a seamless continuation.  Please refer to the attached memorandum from Bernie 
Kitten for more details.   
 
Item 3 – Agreements between City of Hays and KDOT for the Bike Hays System 
 
As part of the KDOT project for the Bike Hays system, agreements are necessary acknowledging 
both entities’ financial commitment and understanding of KDOT as a project administrator.  These 
are routine KDOT agreements that are typical with most previous street projects in which KDOT 
has been involved.  Please refer to the attached memorandum from Assistant City Manager    
Paul Briseno.   
 
Item 4 – Taxi License Application – Yadday Enterprises, LLC (Convenience Cab) 
 
This item is relatively straight forward.  Marlin Daubert and Skyler Yost have applied for a taxicab 
license under the name of Yadday Enterprises, LLC doing business as Convenience Cab.  They 
have passed the background check, and City staff recommends approval of the license.  
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CITY OF HAYS 
CITY COMMISSION WORK SESSION 

THURSDAY, APRIL 17, 2014 – 6:30 P.M.  

AGENDA 
 
 
 
1. ITEM FOR REVIEW: April 3, 2014 Work Session Notes (PAGE 1) 

DEPARTMENT HEAD RESPONSIBLE: Kim Rupp, Director of Finance 
 

2. ITEM FOR REVIEW: Extension of Contract Sewer Cleaning Agreement (PAGE 7) 
DEPARTMENT HEAD RESPONSIBLE: Bernie Kitten, Director of Utilities 
 

3. ITEM FOR REVIEW: Agreements between City of Hays and KDOT for the Bike Hays 
System (PAGE 21) 
STAFF MEMBER RESPONSIBLE: Paul Briseno, Assistant City Manager 
 

4. ITEM FOR REVIEW: Taxi License Application – Yadday Enterprises, LLC (Convenience 
Cab) (PAGE 57) 
STAFF MEMBER RESPONSIBLE: Brenda Kitchen, City Clerk 
 

5. OTHER ITEMS FOR DISCUSSION 
 
6. EXECUTIVE SESSION (IF REQUIRED)  

 
7. ADJOURNMENT 

 
 

ANY PERSON WITH A DISABILITY NEEDING SPECIAL ACCOMMODATIONS TO ATTEND THIS MEETING 
SHOULD CONTACT THE CITY MANAGER'S OFFICE 48 HOURS PRIOR TO THE SCHEDULED MEETING 
TIME.  EVERY ATTEMPT WILL BE MADE TO ACCOMMODATE ANY REQUESTS FOR ASSISTANCE. 



 



City of Hays 

City Commission 

Work Session Notes 

April 3, 2014 

 

Present:  Kent Steward, Henry Schwaller IV, Eber Phelps, Shaun Musil, Ron 

Mellick, John Bird, Toby Dougherty 

 

March 20 2014 Work Session Notes  

There were no corrections or additions to the minutes of the work session 

held on March 20, 2014; the minutes stand approved as presented. 

 

Vehicle Abatement – 510 West 23rd Street 

The two abandoned vehicles located in the rear yard at 510 W 23rd Street 

have expired tags deeming them inoperable.  Up to this point, all proper 

notification has been given to the owner of the property.  To date, no action has 

been taken by the owner of the property. The property is vacant and has been 

unoccupied for several years.  If the vehicles are removed by the city, all costs of 

abatement will be charged to the owner of the property.   

At the April 10, 2014 Commission meeting, the Commissioners will be 

requested to approve the resolution to abate the vehicles located on the property 

at 510 W 23rd Street. 

 

Vehicle Abatement – 1309 Donald Drive 

 The abandoned vehicle located in the rear yard at 1309 Donald Drive has 

expired tags and flat tires therefore deeming it inoperable.  Up to this point, all 

proper notification has been given to the owner of the property.  To date, no 

action has been taken by the owner of the property.  If the vehicle is removed by 

the city, all costs of abatement will be charged to the owner of the property. 
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At the April 10, 2014 Commission meeting, the Commissioners will be 

requested to approve the resolution to abate the vehicle located on the property 

at 1309 Donald Drive. 

 

Vehicle Abatement – 1812 East 27th Street 

 The abandoned vehicle located in the driveway at 1812 E 27th Street has 

expired tags therefore deeming it inoperable.  Up to this point, all proper 

notification has been given to the owner of the property.  Personal or phone 

contact has been made several times with promises made by the owner to 

remove the vehicle; however, the vehicle remains in place. If the vehicle is 

removed by the city, all costs of abatement will be charged to the owner of the 

property.  Staff initially started this case with multiple vehicles.  Most were 

removed from the property with the exception of the remaining van.   

At the April 10, 2014 Commission meeting, the Commissioners will be 

requested to approve the resolution to abate the vehicle located on the property 

at 1812 E 27th Street. 

 

Recommendation for Zoning Rewrite Consultant 

The City of Hays adopted a new Comprehensive Plan in 2012.  One of the 

findings of the plan that was brought to light is just how outdated and “first 

generation” the current zoning and subdivision regulations really are.  As a result, 

the 2014 budget included funding to hire a consultant to review and rewrite the 

current regulations to something more modern and fitting with the trends of 

current development and lifestyles. 

In November of 2013, proposals were sought for the review and rewrite of 

the current zoning and subdivision regulations.  The nine proposals were 

narrowed down to three by a selection committee comprised of City staff and 

members of the Planning Commission.  Because they meet the requirements of 

the request for proposals and were the top firm recommended by the Selection 

Committee, staff recommends entering into a contract with Kendig Keast 
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Collaborative for the rewrite of the Zoning and Subdivision Regulations.  The 

process will cost $150,000 and is estimated to take 14 months to complete. 

At the April 10, 2014 Commission meeting, the Commissioners will be 

requested to allow the City Manager to enter into a contract with Kendig Keast 

Collaborative for the Zoning and Subdivision Regulation Rewrite. 

 

Hays Regional Airport Terminal Project 

This is an information item to the City Commission on the status of the 

Airport Terminal Improvement Project to be funded with assistance from the 

Federal Aviation Administration (FAA) Airport Improvement Program (AIP).  An 

FAA AIP design grant was awarded in June, 2013 for the design of terminal 

improvements.  Through negotiations with FAA for eligibility and design elements 

and input from citizens, airport operational stakeholders and the Airport Advisory 

Board, biddable documents are ready to be let for this project. 

I.D. Creech Director of Public Works presented a proposed plan to 

renovate the Hays Regional Airport to accommodate the new 50 passenger jet 

service through Sky West Airlines. The current terminal building was constructed 

in 1991 and requires multiple updates and repairs.  

The FAA will pay for a significant portion of the remodeling cost; however, 

there is going to be a required City match.  At this time, City staff is 

recommending utilizing the Airport reserves and operating expenditures, as well 

as an allocation from the City Commission Financial Policy Projects, to pay for its 

share of the remodel. 

 Commissioner Steward clarified that this item will be brought back to the 

Commissioners at the May 15, 2014 work session with a bid recommendation. 

 

EPA Fine for Exceeding Wastewater Treatment Permit Limits 

In 2012, discharge at the City of Hays wastewater treatment facility was 

out of compliance with the permit issued by the Kansas Department of Health 

and Environment.  KDHE was notified immediately and staff worked to correct 

the compliance issue as soon as possible.  In 2013, the Environmental Protection 
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Agency (EPA) inspected the wastewater facility and noted the permit violation.  

The EPA determined a fine was in order and initially proposed a fine of $29,000, 

but after negotiation, has issued a fine of $18,000.   

City Manager Toby Dougherty explained that the aging wastewater 

treatment plant was built in the 1950s and 1960s and was last upgraded in the 

1990s.  It worked very well for what it was designed for, but it really doesn’t work 

for what we’re trying to do with it today.   

At the April 10, 2014 Commission meeting, Commissioners will be 

requested to approve the payment of the $18,000 fine to the EPA to be paid out 

of Water/Sewer contingency. 

 

Discussion of Snow Removal from Sidewalks 

At a previous City Commission meeting, it was asked that a discussion of 

snow removal from sidewalks be placed on a future work session agenda.  City 

Manager Toby Dougherty surveyed other cities and found that most cities have 

an ordinance on the books regarding snow removal from sidewalks, but very few 

enforce it. This is due to the difficulties of actually enforcing this ordinance. Up 

until 2005, the City of Hays had a similar ordinance on the books that was rarely, 

if ever, enforced. In 2005, the City Commission directed City staff to begin 

enforcing the ordinance. This coincided with a significant snowfall followed by an 

ice storm making sidewalks very difficult to clear. Shortly after this event, the City 

Commission repealed the ordinance. City staff would not recommend adopting 

an ordinance requiring snow removal from sidewalks. 

 After concerns were raised about how it would be enforced, 

Commissioners decided not to move this item on to the Commission meeting 

next week. 

 

City Commission Rules of Procedure 

Every year when the Commission elects a chairman and reorganizes, City 

staff requests the City Commission review its Rules of Procedure prior to the 
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reorganization. If the Commission feels that changes need to be made, it can 

direct staff to make the proper modifications. 

At the April 10, 2014 Commission meeting, the Commissioners will be 

requested to approve a resolution adopting the City Commission Rules of 

Procedure.   

 

Other Items for Discussion 

 Commissioner Phelps discussed information he heard regarding bidding 

processes, that some states have a policy in place to add five percent to out of 

state bids.  

City Attorney John Bird stated that may be a violation of the Interstate 

Commerce Clause. 

Commissioner Phelps also mentioned that next Tuesday the topic for the 

Water Wise Program is xeriscaping.  He was also glad to hear they are adding 

City Hall to the Art Walk.  He also requested the City Manager contact the City of 

Pueblo, Colorado about their switch to Sky West and what results they have 

seen. 

 

 The work session was adjourned at 7:40 p.m. 

 

 Submitted by: _______________________________________________ 

     Brenda Kitchen – City Clerk 
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Commission Work Session Agenda  
Memo  

 
From:   Bernie Kitten, Utilities Director 
 
Work Session:   April 17, 2014 
 
Subject:  Contract Sewer Cleaning, Second Year 
 
Person(s)   Bernie Kitten, Director of Utilities  
Responsible:    
 
 

Summary 
The Utilities Department initiated a multi year program to clean sewer lines in 2013. Bids 
were solicited with a contract document that had a provision for contract annual renewal. 
Mayer Specialty Service, LLC was chosen in 2013 at $1.19 per linear foot. In summer of 
2013 they cleaned and videoed 19 mile of sewer. Staff was very pleased with the work. 
Meyer Specialty has agreed to continue the contract with a 1.5 % increase from $1.19 to 
$1.21 per foot for 2014. 
 
Staff recommends we continue the contract at $1.21 per foot with Mayer Specialty 
Services, LLC with a not to exceed $120,000. 
 

Background  
Proper operation and maintenance of a collection system is required by the city’s 
wastewater discharge permit. Problems caused by a lack of sewer cleaning include: sewer 
backups, manhole overflows, public exposure to raw sewage, and regulatory fines. On 
average, municipalities are cleaning approximately 29% of their sewer lines per year. In 
Hays, our goal is to get 33% (40 miles) per year.  
 
The Utilities department has existing staff that does emergency call out for sewer backup 
removal. They also clean certain problem lines every 4 months. Currently, there is not 
enough utility staff to achieve the regular line cleaning goal of one third of the town.  
 
In 2013 summer, we cleaned the “flushing maintenance route” and about one sixth of the 
regular lines by using one Operator and one summer helper. We contracted Mayer 
Specialties, who cleaned one sixth, 19 miles. This allowed Utilities to reach the one third 
goal of cleaning for 2013. Our intent is to again hire a contractor in 2014 to do 1/6 of the 
sewers and the Utilities operators to do 1/6 to reach the 2014 goal of 1/3 (40 miles). 
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Discussion 
To begin a progressive program to clean sewer lines in 2013, bids were solicited with a 
contract document that had a provision for contract annual renewal. The price was limited 
to a 3% increase per foot rate. Three bids were received in 2013 to clean and video about 
1/6 of the sewer lines. (19Miles).   
 
Mayer Specialty Service, LLC was chosen in 2013 at $1.19 per linear foot. In summer of 
2013 they cleaned and videoed 19 mile of sewer. Staff was very pleased with the work. 
They completed the work in a timely manner. They placed door hangers on all affected 
customers. They handled customer problems professionally and promptly with follow up. 
They assisted our IT staff with getting the video software operational. The person that 
runs the video camera was experienced and accurate in his logs. Meyer Specialty has 
agreed to continue the contract with a 1.5 % increase from $1.19 to $1.21 per foot for 
2014. 
 
The video that Mayer’s does as they clean will provide early detection of flaws and will 
allow repairs before catastrophic failure. In 2013 many cracks, holes and tree root clogs 
where seen. The 2013 video is being processed by the IT and Utilities Department to 
create work orders for repairs and root removal. City Crews have started the root removal 
and chemical treatment recently, based on sites videoed.  Our goal is a baseline video of 
all 110 miles of sewer lines over the next 6 years to create a record of this asset. We will 
be able to go back and compare baseline with current to see if flaws are changing and 
require expensive repair. 
 
The Utilities Department has developed a good working relationship with Meyer’s. As 
detailed above they did very good work in 2013. They gave a fair price increase so we 
recommend continuing the contract in 2014 and not going out for new bids. 

 

Legal Consideration 
There are no known legal obstacles to proceeding as recommended by City Staff. 
 

Financial Consideration 
For 2014, $120,000 is budgeted in the Wastewater Other Contractual Services for this 
service.  This is a sole source request and a continuation of the current contract that has 
an extension clause. Staff negotiated with Meyer Specialty, who has agreed to continue 
the contract with a 1.5 % increase from $1.19 to $1.21 per foot for 2014.  
 

Options 
1. Accept proposal from Mayer Specialty Services, LLC, for contract sewer 

cleaning, at $1.21 per linear foot, not to exceed $120,000. 
 
2. Direct staff to solicit proposals for the 2014 contract sewer cleaning. 

 
3. Provide alternate direction to City Staff  
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Recommendation 
Staff recommends accepting the proposal of $1.21 per foot, from Mayer Specialty 
Services, LLC not to exceed $120,000. 
 

Action Requested 
Consider extending the contract for Sewer cleaning and videoing in 2014 by Mayer 
Specialty Services, LLC at $1.21 per linear foot not to exceed $120,000, to be funded 
from Wastewater Other Contractual Services.  
 

Supporting Documentation 
2014 Map of Cleaned and Televised Sewers 
2014 Mayer Contract Sewer Cleaning Agreement  
2013 Bid Tabs with 2014 note 
May 2013 Contract and Invitation to Bid  
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Bernie Kitten 
Hays, City of 
1000 Vine St.  
Hays, KS 67601  

Phone:   785-628-7380 
Fax:   785-628-7382 
Email: bkitten@haysusa.com 

 

 
Project:  2014 Contract Sewer Cleaning 
Bid Date: 3/19/14 
 
Item Description Quantity Unit Unit Price Extended Price

1 Clean, inspect & and televise sanitary sewer lines 99,173 LF $1.21 $119,999.33
as per city provided database ready for import into 
MSS inspection software.

 
Customer Responsibilities: 

 Provide community awareness of project. 
 Provide clean water for equipment and cleanup and a dumpsite, within reasonable distance, for deposit of debris removed. 
 Provide access for our equipment to all locations as needed; locate, uncover & exercise all manhole lids prior to our arrival. 
 Any excavation, opening, back filling and/or repair of sewers and/or streets required to remove contractor’s equipment caught 

in the sewer pipe due to sewer defects. 
 Provide database with desired cleaning/television inspection district pre-populated with manhole numbers and ready for import 

into ITPipes software. 
 Actual invoice price will be computed utilizing the actual footage cleaned/televised and the per-foot price above.  

Inclusions: 
 Provide notification to affected customers via door hangers supplied by MSS. 
 Provide equipment, labor, materials and mobilization to light clean and televise sanitary sewer lines as per original bid 

specifications. 
 Additional footage may be cleaned and televised at the same rate specified above. Project shall not exceed customer’s budget 

unless additional work is requested and approved by the city via change order. 
 Cleaning reports provided in paper format; television inspection data provided on a hard drive and formatted as to allow for 

import into the city’s mapping program. 
 We are available to start the work in April 2014; a pre-con meeting will be scheduled at a convenient time for both parties 

before any work is started. 
Exclusions: 

 Mayer Specialty Services, LLC accepts no responsibility for damage that may occur because of improperly vented structures, 
pre-existing conditions or anything introduced into the system which is not normal sewage. 

 Heavy cleaning and/or root removal 
 Sales Taxes 
 Permits or connection fees of any kind 
 Bypass Pumping 
 Davis-Bacon Wages 

 
Thank you for the opportunity to provide pricing 

 
ACCEPTANCE OF PROPOSAL AND NOTICE TO PROCEED 

 
831 Industrial Rd / PO Box 469 

Goddard, KS 67052 

 
Date: 3/19/2014 
Phone: (316) 794-1165 
Fax: (316) 794-2717 
From: Melinda Lambert 
 ML 
  

 

Authorized Signature                                                                                                                       Date 

 

No retainage may be withheld out of contracts less than $1,000.00 

To ensure pricing, please provide notification of acceptance of this quote within thirty (30) days of bid date 
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2013 Bid Tabs with 2014 Notes 
 

Bid Tabulation Sheet 
Contract Sewer Line Cleaning 

Bid Opening Date 5-22-13 
 
Mayer Specialty Services, LLC 
831 Industrial Road, PO Box 469 
Goddard, KS 67052 
316-794-1165 
Todd Mayer 

$1.19 per linear foot 

Ace Pipe Cleaning, Inc. 
4000 Truman Road 
Kansas City, MO 64127 
816-241-2891 
Don Uberroth 

$1.50 per linear foot 

Johnson Service Co. 
PO Box 1065 
Kearny, NE 68845 
308-237-6651 
Lewis Hyatt 

$1.87 per linear foot 

 
 
 
 
Note: 
April 17, 2014 
 
Meyer Specialty has agreed to the extension clause in the  2013 
contract. 
They agreed to a 1.5 % increase from $1.19 to $1.21 per foot for 
2014. 
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Commission Work Session Agenda  
Memo  

 
From:   Paul Briseno, Assistant City Manager 
 
Work Session:   April 17, 2014 
 
Subject: Bike Hays – KDOT Agreement   
 
Person(s) Responsible:  Paul Briseno, Assistant City Manager 
 
 

Summary 
In 2013 the City of Hays was notified of funding from Kansas Department of 
Transportation for the Bike Hays plan which includes an on street system and levee 
multipurpose trail.  The project is at a significant point that it now requires an agreement 
acknowledging both entities financial commitment and understanding of the KDOT as 
the project administrator.  
 
The City Commission has allocated necessary funding for the local match.  Staff 
recommends approval of the agreement to proceed with the project.  
  

Background  
In February 2013, staff submitted an application to Kansas Department of Transportation 
(KDOT) for Transportation Enhancement funding to finance the construction of the Bike 
Hays improvements which include an on street system and levee multipurpose path.  In 
September engineering was contracted to meet KDOT requirements for the on street and 
levee system.   Engineered documents have been submitted and multiple field checks 
began in January.  
 

Discussion 
The City of Hays has entered into agreements with KDOT in the past.  The most recent 
projects include Vine Street reconstruction and 41st Street.  These agreements detail both 
entities commitment and grant the State bid letting authority as well as general oversight 
of the project.   
 
The Bike Hays project is at a significant point in the states process that KDOT now 
requires agreements to proceed.  The agreements ensure 60% of construction costs and 
oversight are covered by the state for the on street system and levee path.  Commission 
has secured the required local match and provided necessary engineering.  
 
KDOT requires multiple reviews of field check plans provided by the engineers.  This 
process is currently underway and construction review will take place in the next few 
months.  The project is on schedule to bid this summer.   In the future, after KDOT opens 
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bids, a request to authorize award of the bid and construction inspection will come before 
the Commission.   
 

Legal Consideration 
There are no known legal obstacles to proceeding as recommended by City Staff. 

 

Financial Consideration 
Previously the City Commission has secured the necessary local match for this project.  
This includes $191,000 from Stormwater and $300,000 from Special Parks.  Engineering 
of the systems cost $97,638.  The construction and inspection costs are projected at 
$983,000.  The State is responsible for $589,800 and City $393,200.  
 

Options 
The City Commission has the following options: 

1. Approve the agreements with the Kansas Department of Transportation 
2. Take no action 
3. Provide alternate direction to city staff 

 

Recommendation 
City staff recommends approval of the agreements with the Kansas Department of 
Transportation for the Bike Hays pavement marking system and pedestrian – bicycle 
path. 
 

Action Requested 
Approve the agreements with the Kansas Department of Transportation for the Bike Hays 
pavement marking system and pedestrian – bicycle path. 

 

Supporting Documentation 
KDOT Bicycle Pavement Marking Agreement 
KDOT Pedestrian – Bicycle Path Agreement 
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PROJECT NO. 26 TE-0386-01                       
   TEA-T038(601)  
TRANSPORTATION ENHANCEMENT PROJECT 
BICYCLE PAVEMENT MARKINGS 
CITY OF HAYS, KANSAS  
 

A G R E E M E N T 
 
 This Agreement is between MICHAEL S. KING, Secretary of Transportation, Kansas 
Department of Transportation (KDOT) (the “Secretary”) and the City of Hays, Kansas (“City”), 
collectively, the “Parties.” 
 

RECITALS: 
 

A. The Secretary is authorized by the current Federal-Aid Transportation Act to set aside certain 
portion of Federal funding allocated under the current Federal-Aid Transportation Act for 
Transportation Enhancement (TE) projects. 

 
B. The Secretary is empowered to pass through Federal Surface Transportation Program (STP) 

funds for TE projects to eligible state agencies or local governments.  
 

C. The Secretary and the City are empowered by the laws of Kansas to enter into agreements for 
Federal STP funding under the Transportation Enhancement Provision of the current Federal-Aid 
Transportation Act.  
 

D. The City has requested and Secretary has authorized a Transportation Enhancement (TE) 
project, as further described in this Agreement. 
 

E. Under the terms of the current Federal-Aid Transportation Act and the rules and regulations of 
the Federal Highway Administration (FHWA), states and local governments are, under certain 
circumstances, entitled to receive assistance in the financing of TE projects, provided however, 
that in order to be eligible for such federal-aid, such work is required by Federal law to be done in 
accordance with the laws of the state. 

   
 NOW THEREFORE, in consideration of these premises and the mutual covenants set forth 
herein, the Parties agree to the following terms and provisions. 
 

ARTICLE I 
 
DEFINITIONS: The following terms as used in this Agreement have the designated meanings: 
 

1. “Agreement” means this written document, including all attachments and exhibits, evidencing 
the legally binding terms and conditions of the agreement between the Parties. 
 

2. “City” means the City of Hays, Kansas, with its place of business at 1002 Vine Street, Hays, 
KS 67601. 
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3. “Construction” means the work done on the Project after Letting, consisting of building, 
altering, repairing, improving or demolishing any structure, building or highway; any drainage, 
dredging, excavation, grading or similar work upon real property. 
 

4. “Construction Contingency Items” mean unforeseeable elements of cost within the defined 
project scope identified after the Construction phase commences. 
 

5. “Construction Engineering” means inspection services, material testing, engineering 
consultation and other reengineering activities required during Construction of the Project. 
 

6. “Consultant” means any engineering firm or other entity retained to perform services for the 
Project. 
 

7. “Contractor” means the entity awarded the Construction contract for the Project and any 
subcontractors working for the Contractor with respect to the Project. 
 

8. “Design Plans” means design plans, specifications, estimates, surveys, and any necessary 
studies or investigations, including, but not limited to, environmental, hydraulic, and geological 
investigations or studies necessary for the Project under this Agreement.  
 

9. “Effective Date” means the date this Agreement is signed by the Secretary or the Secretary’s 
designee. 
 

10. “Encroachment” means any building, structure, farming, vehicle parking, storage or other 
object or thing, including but not limited to signs, posters, billboards, roadside stands, fences, 
or other private installations, not authorized to be located within the Right of Way which may 
or may not require removal during Construction pursuant to the Design Plans. 
 

11. “FHWA” means the Federal Highway Administration, a federal agency of the United States. 
 

12. “Hazardous Waste” includes, but is not limited to, any substance which meets the test of 
hazardous waste characteristics by exhibiting flammability, corrosivity, or reactivity, or which 
is defined by state and federal laws and regulations, and any pollutant or contaminant which 
may present an imminent and substantial danger to the public health or welfare, including but 
not limited to leaking underground storage tanks. Any hazardous waste as defined by state and 
federal laws and regulations and amendments occurring after November 11, 1991, is 
incorporated by reference and includes but is not limited to:  (1) 40 C.F.R. § 261 et seq., 
Hazardous Waste Management System; Identification and Listing of Hazardous Waste; 
Toxicity Characteristics Revisions; Final Rule; (2) 40 C.F.R. § 280 et seq., Underground 
Storage Tanks; Technical Requirements and State Program Approval; Final Rules; (3) 40 
C.F.R. § 300, National Oil and Hazardous Substances Pollution Contingency Plan; Final Rule; 
and (4) K.S.A. 65-3430 et seq., Hazardous Waste. 
 

13. “KDOT” means the Kansas Department of Transportation, an agency of the state of Kansas, 
with its principal place of business located at 700 SW Harrison Street, Topeka, KS, 66603-
3745. 
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14. “Letting” or “Let” means the process of receiving bids prior to any award of a Construction 
contract for any portion of the Project. 
 

15. “Non-Participating Costs” means the costs of any items or services which the Secretary, 
acting on the Secretary’s own behalf and on behalf of the FHWA, reasonably determines are 
not Participating Costs. 
 

16. “Participating Costs” means expenditures for items or services which are an integral part of 
highway, bridge and road construction projects, as reasonably determined by the Secretary. 
 

17. “Parties” means the Secretary of Transportation and KDOT, individually and collectively, 
and the City. 
 

18. “Preliminary Engineering” means pre-construction activities, including but not limited to 
design work, generally performed by a consulting engineering firm that takes place before 
Letting. 
 

19. “Project” means all phases and aspects of the Construction endeavor to be undertaken by the 
City, as and when authorized by the Secretary prior to Letting, being: Bicycle pavement 
markings citywide, including bicycle lane marking, sharrows, and parking lanes, in Hays, 
Kansas, and is the subject of this Agreement. 
 

20. “Project Limits” means that area of Construction for the Project, including all areas between 
and within the Right of Way boundaries as shown on the Design Plans. 
 

21. “Responsible Bidder” means one who makes an offer to construct the Project in response to a 
request for bid with the technical capability, financial capacity, human resources, equipment, 
and performance record required to perform the contractual services. 
 

22. “Right of Way” means the real property and interests therein necessary for Construction of 
the Project, including fee simple title, dedications, permanent and temporary easements, and 
access rights, as shown on the Design Plans. 
 

23. “Secretary” means Michael S. King, in his official capacity as Secretary of Transportation of 
the state of Kansas, and his successors. 
 

24. “Useful Life Period” means a sufficient period of time, as specifically designated in this 
Agreement in Article IV, paragraph 2, to secure the investment of federal funds in the Project 
based on the nature and magnitude of Project costs and generally accepted economic or useful 
life cycle norms for the type of Construction involved in the Project. 
 

25. “Utilities” or “Utility” means all privately, publicly or cooperatively owned lines, facilities 
and systems for producing, transmitting or distributing communications, power, electricity, 
light, heat, gas, oil, crude products, water, steam, waste, and other similar commodities, 
including non-transportation fire and police communication systems which directly or 
indirectly serve the public. 
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ARTICLE II 
 
 SECRETARY RESPONSIBILITIES:  
 

1. Technical Information on Right of Way Acquisition. The Secretary will provide 
technical information upon request to help the City acquire Right of Way in accordance with the laws 
and with procedures established by KDOT’s Bureau of Right of Way and the Office of Chief Counsel 
and as required by FHWA directives to obtain participation of federal funds in the cost of the Project. 
 

2. Letting and Administration by KDOT. The Secretary shall Let the contract for the 
Project and shall award the contract to the lowest Responsible Bidder upon concurrence in the award 
by the City. The Secretary further agrees, as agent for the City, to administer the Construction of the 
Project in accordance with the final Design Plans, as required by FHWA, to negotiate with and report 
to the FHWA and administer the payments due the Contractor or the Consultant, including the portion 
of the cost borne by the City. 
  

3. Indemnification by Contractors. The Secretary will require the Contractor to 
indemnify, hold harmless, and save the Secretary and the City from personal injury and property 
damage claims arising out of the act or omission of the Contractor, the Contractor’s agent, 
subcontractors (at any tier), or suppliers (at any tier). If the Secretary or the City defends a third party’s 
claim, the Contractor shall indemnify the Secretary and the City for damages paid to the third party and 
all related expenses either the Secretary or the City or both incur in defending the claim. 
  

4. Payment of Costs. The Secretary agrees to be responsible for sixty percent (60%) of 
the total actual costs of Construction (which includes the costs of all Construction Contingency Items) 
and Construction Engineering for the Project. The Secretary shall not be responsible for the total actual 
costs of Preliminary Engineering, Right of Way, and Utility adjustments for the Project. 
 

5. Final Billing. After receipt of FHWA acknowledgement of final voucher claim, the 
Secretary’s Chief of Fiscal Services will, in a timely manner, prepare a complete and final billing of all 
Project costs for which the City is responsible and shall then transmit the complete and final billing to 
the City.   
 

ARTICLE III 
 

CITY RESPONSIBILITIES: 
 

1. Secretary Authorization. The Project shall be undertaken, prosecuted and completed 
for and on behalf of the City by the Secretary acting in all things as its agent, and the City hereby 
constitutes and appoints the Secretary as its agent, and all things hereinafter done by the Secretary in 
connection with the Project are hereby by the City authorized, adopted, ratified and confirmed to the 
same extent and with the same effect as though done directly by the City acting in its own individual 
corporate capacity instead of by its agent. The Secretary is authorized by the City to take such steps as 
are deemed by the Secretary to be necessary or advisable for the purpose of securing the benefits of the 
current Federal-Aid Transportation Act for this Project. 
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2. Legal Authority. The City agrees to adopt all necessary ordinances and/or resolutions 
and to take such administrative or legal steps as may be required to give full effect to the terms of this 
Agreement. 
 

3. Conformity with State and Federal Requirements. The City shall be responsible to 
design the Project or contract to have the Project designed in conformity with the state and federal 
design criteria appropriate for the Project in accordance with the current the American Institute of 
Architects (AIA) standards, the Secretary of the Interior’s Standards for the Treatment of Historic 
Properties, the American Society of Landscape Architects guidelines, KDOT’s Design Engineering 
Requirements, the current Local Projects LPA Project Development Manual, Bureau of Local Project’s 
(BLP’s) project memorandums, memos, the KDOT Design Manual, Geotechnical Bridge Foundation 
Investigation Guidelines, Bureau of Design’s road memorandums, the latest version, as adopted by the 
Secretary, of the Manual on Uniform Traffic Control Devices (MUTCD), the current version of the 
Bureau of Transportation Safety and Technology’s Traffic Engineering Guidelines, and the current 
version of the KDOT Standard Specifications for State Road and Bridge Construction with Special 
Provisions, and any necessary Project Special Provisions, and with the rules and regulations of the 
FHWA pertaining to the Project.  
 

4. Design and Specifications. The City shall be responsible to make or contract to have 
made Design Plans for the Project.  
 

5. Submission of Design Plans to Secretary. Upon their completion, the City shall have 
the Design Plans submitted to the Secretary by a licensed professional engineer, a licensed professional 
architect, and/or licensed landscape architect, as applicable, attesting to the conformity of the Design 
Plans with the items in Article III, paragraph 3 above. The Design Plans must be signed and sealed by 
the licensed professional engineer, licensed professional architect, and/or licensed landscape architect, 
as applicable, responsible for preparation of the Design Plans. In addition, geological investigations or 
studies must be signed and sealed by either a licensed geologist or licensed professional engineer in 
accordance with K.S.A. 74-7042, who is responsible for the preparation of the geological 
investigations or studies.  
 

6. Consultant Contract Language. The City shall include language requiring conformity 
with Article III, paragraph 3 above, in all contracts between the City and any Consultant with whom 
the City has contracted to perform services for the Project. In addition, any contract between the City 
and any Consultant retained by them to perform any of the services described or referenced in this 
paragraph for the Project covered by this Agreement must contain language requiring conformity with 
Article III, paragraph 3 above. In addition, any contract between the City and any Consultant with 
whom the City has contracted to prepare and certify Design Plans for the Project covered by this 
Agreement must also contain the following provisions: 
  

(a) Completion of Design. Language requiring completion of all plan 
development stages no later than the current Project schedule’s due dates 
as issued by KDOT, exclusive of delays beyond the Consultant’s control. 

 
(b) Progress Reports. Language requiring the Consultant to submit to the 

City (and to the Secretary upon request) progress reports at monthly or at 
mutually agreed intervals in conformity with the official Project 
schedule. 
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(c) Third Party Beneficiary. Language making the Secretary a third party 

beneficiary in the agreement between the City and the Consultant. Such 
language shall read: 

                                 
“Because of the Secretary of Transportation of the State of Kansas’ 
(Secretary’s) obligation to administer state funds, federal funds, or both, 
the Secretary shall be a third party beneficiary to this agreement between 
the City and the Consultant. This third party beneficiary status is for the 
limited purpose of seeking payment or reimbursement for damages and 
costs the Secretary or the City or both incurred or will incur because the 
Consultant failed to comply with its contract obligations under this 
Agreement or because of the Consultant’s negligent acts, errors, or 
omissions. Nothing in this provision precludes the City from seeking 
recovery or settling any dispute with the Consultant as long as such 
settlement does not restrict the Secretary’s right to payment or 
reimbursement.”  

 
7. Responsibility for Adequacy of Design. The City shall be responsible for and require 

any Consultant retained by it to be responsible for the adequacy and accuracy of the Design Plans for 
the Project. Any review of these items performed by the Secretary or the Secretary’s representatives is 
not intended to and shall not be construed to be an undertaking of the City’s and its Consultant’s duty 
to provide adequate and accurate Design Plans for the Project. Reviews by the Secretary are not done 
for the benefit of the Consultant, the construction Contractor, the City, any other political subdivision, 
or the traveling public. The Secretary makes no representation, express or implied warranty to any 
person or entity concerning the adequacy or accuracy of the Design Plans for the Project, or any other 
work performed by the Consultant or the City. 

 
8. Design Exception Indemnification. Any design exception to the current version of the 

American Association of State Highway and Transportation Officials (AASHTO) shall be in 
accordance with 23 C.F.R. § 625. For any design exception, the City agrees to the extent permitted by 
law and subject to the maximum liability provisions of the Kansas Tort Claims Act, to defend, 
indemnify, hold harmless, and save the Secretary and the Secretary’s authorized representatives from 
any and all costs, liabilities, expenses, suits, judgments, damages to persons or property or claims of 
any nature whatsoever arising out of or in connection with the design exceptions for this Agreement by 
the City, the City’s employees, or subcontractors. 
 

9. Authorization of Signatory. The City shall authorize a duly appointed representative 
to sign for the City any or all routine reports as may be required or requested by the Secretary in the 
completion of the Project.  
 

10. Right of Way. The City agrees to the following with regard to Right of Way: 
 

(a) Right of Way Acquisition. The City will, in its own name, as provided by law, 
acquire by purchase, dedication or condemnation all the Right of Way shown on the final 
Design Plans in accordance with the schedule established by KDOT. The City agrees the 
necessary Right of Way shall be acquired in compliance with the Uniform Relocation 
Assistance and Real Property Acquisition Policies Act of 1970 as amended by the Surface 
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Transportation and Uniform Relocation Assistance Act of 1987, and administrative regulations 
contained in 49 C.F.R. Part 24, entitled Uniform Relocation Assistance and Real Property 
Acquisition for Federal and Federally Assisted Programs. The City shall certify to the 
Secretary, on forms provided by the KDOT’s Bureau of Local Projects, such Right of Way has 
been acquired. The City further agrees it will have recorded in the Office of the Register of 
Deeds all Right of Way, deeds, dedications, permanent easements and temporary easements. 
 

(b) Right of Way Documentation. The City will provide all legal descriptions 
required for Right of Way acquisition work. Right of Way descriptions must be signed and 
sealed by a licensed land surveyor responsible for the preparation of the Right of Way 
descriptions. The City further agrees to acquire Right of Way in accordance with the laws and 
with procedures established by KDOT’s Bureau of Right of Way and the Office of Chief 
Counsel and as required by FHWA directives for the participation of federal funds in the cost 
of the Project. The City agrees copies of all documents, including recommendations and 
coordination for appeals, bills, contracts, journal entries, case files, or documentation requested 
by the Office of Chief Counsel will be delivered within the time limits set by the Secretary. 
 

(c) Relocation Assistance. The City will contact the Secretary if there will be any 
displaced person on the Project prior to making the offer for the property. The Parties mutually 
agree the Secretary will provide relocation assistance for eligible persons as defined in the 
Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 as amended 
by the Surface Transportation and Uniform Relocation Assistance Act of 1987, and as provided 
in 49 C.F.R. Part 24, entitled Uniform Relocation Assistance and Real Property Acquisition for 
Federal and Federally Assisted Programs, and in general accordance with K.S.A. 58-3501 to 
58-3507, inclusive, and Kansas Administrative Regulations 36-16-1 et seq. 
 

(d) Non-Highway Use of Right of Way. Except as otherwise provided, all Right of 
Way provided for the Project shall be used solely for public street purposes. Any disposal of or 
change in the use of Right of Way or in access after Construction of the Project will require 
prior written approval by the Secretary. 
 

(e) Trails and Sidewalks on KDOT Right of Way. Intentionally deleted. 
  

11. Removal of Encroachments. The City shall initiate and proceed with diligence to 
remove or require the removal of all Encroachments either on or above the limits of the Right of Way 
within its jurisdiction as shown on the final Design Plans for this Project. It is further agreed all such 
Encroachments will be removed before the Project is advertised for Letting; except the Secretary may 
permit the Project to be advertised for Letting before such Encroachment is fully removed if the 
Secretary determines the City and the owner of the Encroachment have fully provided for the physical 
removal of the Encroachment and such removal will be accomplished within a time sufficiently short 
to present no hindrance or delay to the Construction of the Project.   
 

12. Future Encroachments. Except as provided by state and federal laws, the City agrees 
it will not in the future permit Encroachments upon the Right of Way of the Project, and specifically 
will require any gas and fuel dispensing pumps erected, moved, or installed along the Project be placed 
no less than the distance permitted by the National Fire Code from the Right of Way line.   
 

13. Utilities. The City agrees to the following with regard to Utilities: 
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(a) Utility Relocation. The City will move or adjust, or cause to be moved or 

adjusted, and will be responsible for such removal or adjustment of all existing Utilities 
necessary to construct the Project in accordance with the final Design Plans. New or existing 
Utilities to be installed, moved, or adjusted will be located or relocated in accordance with the 
current version of the KDOT Utility Accommodation Policy (UAP), as amended or 
supplemented. 
 

(b) Status of Utilities. The City shall furnish the Secretary a list identifying existing 
and known Utilities affected, together with locations and proposed adjustments of the same and 
designate a representative to be responsible for coordinating the necessary removal or 
adjustment of Utilities. 
 

(c) Time of Relocation. The City will expeditiously take such steps as are necessary 
to facilitate the early adjustment of any Utilities, initiate the removal or adjustment of the 
Utilities, and proceed with reasonable diligence to prosecute this work to completion. The City 
shall certify to the Secretary on forms supplied by the Secretary that all Utilities required to be 
moved prior to Construction have either been moved or a date provided by the City as to when, 
prior to the scheduled Letting and Construction, Utilities will be moved. The City shall move or 
adjust or cause to be moved or adjusted all necessary Utilities within the time specified in the 
City’s certified form except those necessary to be moved or adjusted during Construction and 
those which would disturb the existing street surface. The City will initiate and proceed to 
complete adjusting the remaining Utilities not required to be moved during Construction so as 
not to delay the Contractor in Construction of the Project. 
 

(d) Permitting of Private Utilities. The City shall certify to the Secretary all 
privately owned Utilities occupying public Right of Way required for the Construction of the 
Project are permitted at the location by franchise, ordinance, agreement or permit and the 
instrument shall include a statement as to which party will bear the cost of future adjustments 
or relocations required as a result of street or highway improvements. 
 

(e) Indemnification. To the extent permitted by law, the City will indemnify, hold 
harmless, and save the Secretary and the Contractor for damages incurred by the Secretary and 
Contractor because identified Utilities have not been moved or adjusted timely or accurately. 
 

(f) Cost of Relocation. Except as provided by state and federal laws, the expense of 
the removal or adjustment of the Utilities located on public Right of Way shall be borne by the 
owners. The expense of the removal or adjustment of privately owned Utilities located on 
private Right of Way or easements shall be borne by the City except as provided by state and 
federal laws. 

 
14. Hazardous Waste. The City agrees to the following with regard to Hazardous Waste:  
 

(a) Removal of Hazardous Waste. The City shall locate and be responsible for 
remediation and cleanup of any Hazardous Waste discovered within the Project Limits. The 
City shall take appropriate action to cleanup and remediate any identified Hazardous Waste 
prior to Letting. The City will also investigate all Hazardous Waste discovered during 
Construction and shall take appropriate action to cleanup and remediate Hazardous Waste. The 
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standards to establish cleanup and remediation of Hazardous Waste include, but are not limited 
to, federal programs administered by the Environmental Protection Agency, State of Kansas 
environmental laws and regulations, and City and County standards where the Hazardous 
Waste is located. 
 

(b) Responsibility for Hazardous Waste Remediation Costs. The City shall be 
responsible for all damages, fines or penalties, expenses, fees, claims and costs incurred from 
remediation and cleanup of any Hazardous Waste within the Project Limits which is discovered 
prior to Letting or during Construction.  
 

(c) Hazardous Waste Indemnification. The City shall hold harmless, defend, and 
indemnify the Secretary, the Secretary’s agents and employees from all claims, including 
contract claims and associated expenses, and from all fines, penalties, fees or costs imposed 
under state or federal laws arising out of or related to any act of omission by the City in 
undertaking cleanup or remediation for any Hazardous Waste. 
 

(d) No Waiver. By signing this Agreement the City has not repudiated, abandoned, 
surrendered, waived or forfeited its right to bring any action, seek indemnification or seek any 
other form of recovery or remedy against any third party responsible for any Hazardous Waste 
on any Right of Way within the Project Limits. The City reserves the right to bring any action 
against any third party for any Hazardous Waste on any Right of Way within the Project 
Limits. 

 
15. Inspections. The City is responsible to provide Construction Engineering for the 

Project in accordance with the rules and guidelines developed for the current KDOT approved 
construction engineering program and in accordance with the current edition of the KDOT Standard 
Specifications for State Road and Bridge Construction with Special Provisions and any necessary 
Project Special Provisions. The detailed inspection is to be performed by the City or the Consultant. 
The Secretary does not undertake for the benefit of the City, the Contractor, the Consultant or any third 
party the duty to perform the day-to-day detailed inspection of the Project, or to catch the Contractor’s 
errors, omissions, or deviations from the final Design Plans. The City will require at a minimum all 
City personnel and all Consultant personnel performing Construction Engineering comply with the 
high visibility apparel requirements of the KDOT Safety Manual, Chapter 4, Section 8 Fluorescent 
Vests. The agreement for inspection services between the Secretary and the City and/or the Consultant 
must contain this requirement as a minimum. The City may require additional clothing requirements 
for adequate visibility of personnel. 
 

16. Traffic Control. The City agrees to the following with regard to traffic control for the 
Project:  
 

(a) Temporary Traffic Control. The City shall provide a temporary traffic control 
plan within the Design Plans, which includes the City’s plan for handling multi-modal traffic 
during Construction, including detour routes and road closings, if necessary, and installation of 
alternate or temporary pedestrian accessible paths to pedestrian facilities in the public Right of 
Way within the Project Limits. The City’s temporary traffic control plan must be in conformity 
with the latest version of the Manual on Uniform Traffic Control Devices (MUTCD), as 
adopted by the Secretary, and be in compliance with the American Disabilities Act of 1990 
(ADA) and its implementing regulations at 28 C.F.R. Part 35, and FHWA rules, regulations, 
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and guidance pertaining to the same. The Secretary or the Secretary’s authorized representative 
may act as the City’s agent with full authority to determine the dates when any road closings 
will commence and terminate. The Secretary or the Secretary’s authorized representative shall 
notify the City of the determinations made pursuant to this section. 
 

(b) Permanent Traffic Control. The location, form and character of informational, 
regulatory and warning signs, of traffic signals and of curb and pavement or other markings 
installed or placed by any public authority, or other agency as authorized by K.S.A. 8-2005, 
must conform to the manual and specifications adopted under K.S.A. 8-2003, and any 
amendments thereto are incorporated by reference and shall be subject to FHWA approval. 
 

(c) Parking Control. The City will control parking of vehicles on the city streets 
throughout the length of the Project covered by this Agreement. On-street parking will be 
permitted until such time as parking interferes with the orderly flow of traffic along the street. 
 

(d) Traffic Movements. The arterial characteristics inherent in the Project require 
uniformity in information and regulations to the end that traffic may be safely and 
expeditiously served. The City shall adopt and enforce rules and regulations governing traffic 
movements as may be deemed necessary or desirable by the Secretary and the FHWA. 

 
17. Access Control. The City will maintain the control of access rights and prohibit the 

construction or use of any entrances or access points along the Project within the City other than those 
shown on the final Design Plans, unless prior approval is obtained from the Secretary.  
 

18. Maintenance. When the Project is completed and final acceptance is issued and until 
expiration of the Useful Life Period, the City will, at its own cost and expense, maintain the Project 
and will make ample provision each year for such maintenance. If notified by the State Transportation 
Engineer of any unsatisfactory maintenance condition, the City will begin the necessary repairs within 
thirty (30) days and will prosecute the work continuously until it is satisfactorily completed. 
 

19. Financial Obligation. The City will be responsible for forty percent (40%) of the total 
actual costs of Construction (which includes the costs of all Construction Contingency Items) and 
Construction Engineering for the Project. Further, the City agrees to be responsible for one hundred 
percent (100%) of the total actual costs of Preliminary Engineering, Right of Way, and Utility 
adjustments for the Project. The City shall also pay for any Non-Participating Costs incurred for the 
Project along with the associated Non-Participating Construction Engineering costs. 

 
20. Cost Estimates. The estimated cost for Construction is $303,450, and for Construction 

Engineering is $53,550, for total estimated costs of $357,000. It is mutually agreed these estimated 
cost figures are to be used for encumbrance purposes and adjustments will be made based on the actual 
Project costs, as approved by the Secretary. 
 

21. Remittance of Estimated Share. The City shall deposit with the Secretary its 
estimated share of the total Project expenses based upon estimated approved contract quantities. The 
City will remit its estimated share by the date indicated on the resolution form Authorization to Award 
Contract, Commitment of City Funds received by the City from the Secretary. The date indicated for 
the City to deposit its estimated share of the total Project expenses is fifty (50) days after the Letting 
date. 
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22. Payment of Final Billing. If any payment is due to the Secretary, such payment shall 

be made within thirty (30) days after receipt of a complete and final billing from the Secretary’s Chief 
of Fiscal Services. 
 

23. Audit. All local governmental units, Non-Profit Organizations, and Indian Tribal 
governments shall comply with Federal-Aid Transportation Act and OMB Circular A-133 “Audits of 
State and Local Governments, and Non-Profit Organizations.” Further, the City agrees to the following 
provisions: 
 

(a) Common Rule. It is the policy of the Secretary to make any final payments to 
the City for services related to the Project in a timely manner. The Single Audit Standards set 
forth in Federal O.M.B. Circular A-133, “Audits of States, Local Governments and Non Profit 
Organizations” in 49 C.F.R. Part 18 (Common Rule), require an audit be performed by an 
independent certified public accountant in accordance with these standards. All information 
audited shall comply with 49 C.F.R. Part 18 (Common Rule). 
 

(b) Single Audit. The Secretary may pay any final amount due for the authorized 
work performed based upon the City’s most recent Single Audit Report available and a desk 
review of the claim by the Contract Audit Section of KDOT’s Bureau of Fiscal Services. The 
City, by acceptance of this Agreement, acknowledges the final payment is subject to all single 
audits which cover the time period of the expenses being claimed for reimbursement. The 
Parties agree as the Single Audit Report becomes available for the reimbursement period 
(normally should occur within a period of 1-2 years), the Secretary will review the Single Audit 
Report for items which are declared as not eligible for reimbursement. The City agrees to 
refund payment made by the Secretary to the City for items subsequently found to be not 
eligible for reimbursement by audit. 
 
24. Accounting. Upon request by the Secretary and in order to enable the Secretary to 

report all costs of the Project to the legislature, the City shall provide the Secretary an accounting of all 
actual Non-Participating Costs which are paid directly by the City to any party outside of the Secretary 
and all costs incurred by the City not to be reimbursed by the Secretary for Preliminary Engineering, 
Right of Way, Utility adjustments, Construction, and Construction Engineering work phases, or any 
other major expense associated with the Project.  
 

25. Organizational Registration Requirements.  
 

(a) Dun & Bradstreet. If it has not already done so, the City shall obtain a Data 
Universal Numbering System (DUNS) number, which may be obtained from Dun and 
Bradstreet, Inc. (D & B) by telephone (currently 866-705-5711) or the Internet (currently 
http://fedgov.dnb.com/webform). 
 

(b) System for Award Management. The City agrees it shall maintain current 
registrations in the System for Award Management (http://www.sam.gov) at all times during 
which it has active federal awards. 

 
26. Cancellation by City. If the City cancels the Project, it will reimburse the Secretary for 

any costs incurred by the Secretary prior to the cancellation of the Project. The City agrees to 
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reimburse the Secretary within thirty (30) days after receipt by the City of the Secretary’s statement of 
the cost incurred by the Secretary prior to the cancellation of the Project. 

 
ARTICLE IV 

 
SPECIAL TRANSPORTATION ENHANCEMENT REQUIREMENTS: 

 
1. No 4(f) Status. It is the Parties’ intention that neither this Agreement nor the Project 

create or expand the status of any land involved in this Project as a “significant publicly owned public 
park, recreation area, or wildlife and waterfowl refuge, or any significant historic site,” for purposes of 
49 U.S.C. § 303 and 23 C.F.R. 771.135 (“4(f) status”), except as otherwise modified by this 
Agreement. 

 
(a) Transportation Enhancement. Unless otherwise stated below in this section, the 

Parties agree the major purposes or functions of land involved in the Project are to preserve or 
enhance the scenic, historic, environmental or archeological aspects, or the usefulness for 
intermodal users (including bicyclists, pedestrians, and other non-motorized transportation 
users) of existing or new transportation facilities. It is further agreed any park, recreation or 
refuge purposes or functions are secondary or incidental for purposes of 49 U.S.C. § 303 and 
23 C.F.R. 771.135. Exceptions: NONE. 

 
(b) 4(f) Determinations. The Parties agree for purposes of any future determinations 

of 4(f) status issues as required by 49 U.S.C. § 303 or applicable regulations the Secretary is 
hereby designated as the public official having jurisdiction of such determinations. However, it 
is not the intent of this section to affect the determination of whether a historic or 
archaeological site is on or eligible for inclusion on the National Register of Historic Places. 
 
2. Useful Life.  

 
(a) Useful Life Period. The Parties agree the Useful Life Period of the Project is 10 

years, commencing on the date the Secretary gives notice of final acceptance of the Project. 
 
(b) Insurance. If the Project includes improvements to a building, the City will 

purchase and maintain insurance for property damage to the building continuously during the 
Useful Life Period of the Project in an amount equal to or in excess of the federal funds 
expended on the Project. 

  
(c) Change in Public Use. After the Project is completed and during the entire 

Useful Life Period, any change in the public use of the real property for the Project will require 
written approval from the Secretary with FHWA concurrence. 

  
(d) Recapture of Federal Investment.  

 
(i) During the first 5 years of the Useful Life Period, if the Project is not 
used for the purpose set forth in this Agreement or other use approved by the 
Secretary and the FHWA under subparagraph (c) above, then the City shall pay 
to the Secretary 100% of the federal funds invested in the Project. 
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(ii) Following the first 5 years of the Useful Life Period and until the Useful 
Life Period expires, if the Project is not used for the purpose set forth in this 
Agreement or other use approved by the Secretary and the FHWA under 
subparagraph (c) above, then the City shall pay to the Secretary as recapture of 
federal funds invested in the Project an amount, which will be determined 
according to the following formula:  

  
 
 
 
 
 
 
 
 
 
(iii) Any payments due to the Secretary pursuant to this subparagraph (d) 
shall be made within ninety (90) days after receipt of billing from the 
Secretary’s Chief of Fiscal Services. 

 
ARTICLE V 

  
 GENERAL PROVISIONS: 
 

1. Incorporation of Design Plans. The final Design Plans for the Project are by this 
reference made a part of this Agreement. 
 

2. Civil Rights Act. The “Special Attachment No. 1,” pertaining to the implementation of 
the Civil Rights Act of 1964, is attached and made a part of this Agreement. 

 
3. Contractual Provisions. The Provisions found in Contractual Provisions Attachment 

(Form DA-146a, Rev. 06-12), which is attached hereto, are hereby incorporated in this contract and 
made a part hereof. 

 
4. Headings. All headings in this Agreement have been included for convenience of 

reference only and are not be deemed to control or affect the meaning or construction or the provisions 
herein. 

 
5. Termination. If, in the judgment of the Secretary, sufficient funds are not appropriated 

to continue the function performed in this Agreement and for the payment of the charges hereunder, 
the Secretary may terminate this Agreement at the end of its current fiscal year. The Secretary will 
participate in all costs approved by the Secretary incurred prior to the termination of the Agreement. 
 

6. Binding Agreement. This Agreement and all contracts entered into under the 
provisions of this Agreement shall be binding upon the Secretary and the City and their successors in 
office. 
 

Total Amount  

of Federal Funds Invested in the Project 

_________________________________ 

 

Entire Useful Life Period 

for the Project 

 

 

x 

 

 

 

Number of Full Years 

Remaining in the Useful 

Life Period at the time of 

unauthorized change in use 

 

 

 

       Recapture 

=    Amount 
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7. No Third Party Beneficiaries. No third party beneficiaries are intended to be created 
by this Agreement and nothing in this Agreement authorizes third parties to maintain a suit for 
damages pursuant to the terms or provisions of this Agreement. 
  
 
 IN WITNESS WHEREOF the Parties have caused this Agreement to be signed by their duly 
authorized officers as of the Effective Date. 
 
 
ATTEST:    THE CITY OF HAYS, KANSAS 
 
 
_______________________________ ________________________________ 
CITY CLERK          (Date)           MAYOR 
 
(SEAL) 
 

Michael S. King, Secretary of Transportation 
Kansas Department of Transportation 

 
 
                                 By: _________________________________ 

Jerome T. Younger, P.E.             (Date) 
      Deputy Secretary and 

State Transportation Engineer 
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KANSAS DEPARTMENT OF TRANSPORTATION 
 

Special Attachment 
To Contracts or Agreements Entered Into 

By the Secretary of Transportation of the State of Kansas 
 
NOTE:  Whenever this Special Attachment conflicts with provisions of the Document to which it is attached, this Special 
Attachment shall govern. 
 

 
THE CIVIL RIGHTS ACT OF 1964, and any amendments thereto, 
REHABILITATION ACT OF 1973, and any amendments thereto, 

AMERICANS WITH DISABILITIES ACT OF 1990, and any amendments thereto, 
AGE DISCRIMINATION ACT OF 1975, and any amendments thereto, 

EXECUTIVE ORDER 12898, FEDERAL ACTIONS TO ADDRESS ENVIRONMENTAL JUSTICE IN MINORITY 
POPULATIONS AND LOW INCOME POPULATIONS 1994, and any amendments thereto, 

49 C.F.R. Part 26.1 (DBE Program), and any amendments thereto 
 

NOTIFICATION 
 

The Secretary of Transportation for the State of Kansas, in accordance with the provisions of Title VI and Title VII of the 
Civil Rights Act of 1964 (78 Stat. 252), §504 of the Rehabilitation Act of 1973 (87 Stat. 355) and the Americans with 
Disabilities Act of 1990 (42 USC 12101), the Age Discrimination Act of 1975 (42 USC 6101), the regulations of the U.S. 
Department of Transportation (49 C.F.R., Part 21, 23, and 27), issued pursuant to such Act, Executive Order 12898, Federal 
Actions to Address Environmental Justice in Minority Populations and Low Income Populations (1994), and the DBE 
Program (49 C.F.R., Part 26.1), hereby notifies all contracting parties that, the contracting parties will affirmatively ensure 
that this contract will be implemented without discrimination on the grounds of race, religion, color, gender, age, disability, 
national origin, or minority populations and low income populations as more specifically set out in the following 
“Nondiscrimination Clauses”. 
 

CLARIFICATION 
 
Where the term “Consultant” appears in the following “Nondiscrimination Clauses”, the term “Consultant” is understood to 
include all parties to contracts or agreements with the Secretary of Transportation of the State of Kansas. 
 

Nondiscrimination Clauses 
 
During the performance of this contract, the Consultant, or the Consultant’s assignees and successors in interest (hereinafter 
referred to as the “Consultant”), agrees as follows: 
 
1) Compliance with regulations:  The Consultant will comply with the regulations of the U.S. Department of 

Transportation relating to nondiscrimination in its federally-assisted programs and codified at Title 49, Code of Federal 
Regulations, Parts 21, 23 and 27, (hereinafter referred to as the “Regulations”).  The Regulations are herein 
incorporated by reference and made a part of this contract. 

 
2) Nondiscrimination:  The Consultant, with regard to the work performed by the Consultant after award and prior to the 

completion of the contract work, will not discriminate on the grounds of race, religion, color, gender, age, disability, 
national origin or minority populations and low income populations in the selection and retention of subcontractors, 
including in the procurements of materials and leases of equipment.  The Consultant will not participate either directly 
or indirectly in the discrimination prohibited by Section 21.5 of the Regulations, including employment practices when 
the contract covers a program set forth in Appendix B of the Regulations. 

 
3) Solicitations for Subcontractors, including Procurements of Material and Equipment:  In all solicitations, either 

competitive bidding or negotiation made by the Consultant for work to be performed under a subcontract including 
procurements of materials and equipment, each potential subcontractor or supplier shall be notified by the Consultant 
of the Consultant’s obligation under this contract and the Regulations relative to nondiscrimination on the grounds of 
race, religion, color, gender, age, disability, national origin or minority populations and low income populations. 
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4) Information and Reports:  The Consultant will provide all information and reports required by the Regulations, or 
orders and instructions issued pursuant thereto, and the Secretary of the Transportation of the State of Kansas will be 
permitted access to the Consultant’s books, records, accounts, other sources of information, and facilities as may be 
determined by the Secretary of Transportation of the State of Kansas to be pertinent to ascertain compliance with such 
Regulations, orders and instructions.  Where any information required of a Consultant is in the exclusive possession of 
another who fails or refuses to furnish this information, the Consultant shall so certify to the Secretary of 
Transportation of the State of Kansas and shall set forth what efforts it has made to obtain the information. 

 
5) Employment:  The Consultant will not discriminate against any employee or applicant for employment because of race, 

religion, color, gender, age, disability, or national origin. 
 
6) Sanctions for Noncompliance:  In the event of the Consultant’s noncompliance with the nondiscrimination provisions 

of this contract, the Secretary of Transportation of the State of Kansas shall impose such contract sanctions as the 
Secretary of Transportation of the State of Kansas may determine to be appropriate, including, but not limited to, 

 
(a) withholding of payments to the Consultant under the contract until the Consultant complies, and/or 

 
(b) cancellation, termination or suspension of the contract, in whole or in part. 

 
7) Disadvantaged Business Obligation 

 
(a) Disadvantaged Business as defined in the Regulations shall have a level playing field to compete for contracts 

financed in whole or in part with federal funds under this contract. 
 
(b) All necessary and reasonable steps shall be taken in accordance with the Regulations to ensure that Disadvantaged 

Businesses have equal opportunity to compete for and perform contracts.  No person(s) shall be discriminated 
against on the basis of race, color, gender, or national origin in the award and performance of federally-assisted 
contracts. 

 
(c) The Consultant, sub recipient or subcontractor shall not discriminate on the basis of race, color, national origin, or 

sex in the performance of this contract.  The Consultant shall carry out applicable requirements of 49 C.F.R. Part 
26 in the award and administration of Federally-assisted contracts.  Failure by the Consultant to carry out these 
requirements is a material breach of this contract, which may result in the termination of this contract or such other 
remedy, as the recipient deems appropriate. 

 
8) Executive Order 12898 
 

(a) To the extent permitted by existing law, and whenever practical and appropriate, all necessary and reasonable steps 
shall be taken in accordance with Executive Order 12898 to collect, maintain, and analyze information on the race, 
color, national origin and income level of persons affected by programs, policies and activities of the Secretary of 
Transportation of the State of Kansas and use such information in complying with Executive Order 12898. 

 
9) Incorporation of Provisions: The Consultant will include the provisions of paragraphs (1) through (8) in every 

subcontract, including procurements of materials and equipment, unless exempt by the Regulations, order, or 
instructions issued pursuant thereto.  The Consultant will take such action with respect to any subcontract or 
procurement as the Secretary of Transportation of the State of Kansas may direct as a means of enforcing such 
provisions including sanctions for noncompliance:  PROVIDED, however, that, in the event a Consultant becomes 
involved in, or is threatened with, litigation with a subcontractor or supplier as a result of such direction, the Consultant 
may request the State to enter into such litigation to protect the interests of the State. 
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State of Kansas 
Department of Administration 
DA-146a    (Rev. 06-12) 

CONTRACTUAL PROVISIONS ATTACHMENT 
 
Important: This form contains mandatory contract provisions and must be attached to or incorporated in all copies of any contractual agreement.  If it 

is attached to the vendor/contractor's standard contract form, then that form must be altered to contain the following provision: 
 
 "The Provisions found in Contractual Provisions Attachment (Form DA-146a, Rev. 06-12), which is attached hereto, are hereby 

incorporated in this contract and made a part thereof." 
 
 The parties agree that the following provisions are hereby incorporated into the contract to which it is attached and made a part thereof, 

said contract being the _____ day of ____________________, 20_____. 
 
 1. Terms Herein Controlling Provisions:  It is expressly agreed that the terms of each and every provision in this attachment shall prevail and 

control over the terms of any other conflicting provision in any other document relating to and a part of the contract in which this attachment is 
incorporated.  Any terms that conflict or could be interpreted to conflict with this attachment are nullified. 

 
 2. Kansas Law and Venue:  This contract shall be subject to, governed by, and construed according to the laws of the State of Kansas, and 

jurisdiction and venue of any suit in connection with this contract shall reside only in courts located in the State of Kansas. 
 
 3. Termination Due To Lack Of Funding Appropriation:  If, in the judgment of the Director of Accounts and Reports, Department of Administration, 

sufficient funds are not appropriated to continue the function performed in this agreement and for the payment of the charges hereunder, State may 
terminate this agreement at the end of its current fiscal year.  State agrees to give written notice of termination to contractor at least 30 days prior to 
the end of its current fiscal year, and shall give such notice for a greater period prior to the end of such fiscal year as may be provided in this 
contract, except that such notice shall not be required prior to 90 days before the end of such fiscal year.  Contractor shall have the right, at the end 
of such fiscal year, to take possession of any equipment provided State under the contract.  State will pay to the contractor all regular contractual 
payments incurred through the end of such fiscal year, plus contractual charges incidental to the return of any such equipment.  Upon termination 
of the agreement by State, title to any such equipment shall revert to contractor at the end of the State's current fiscal year.  The termination of the 
contract pursuant to this paragraph shall not cause any penalty to be charged to the agency or the contractor. 

 
 4. Disclaimer Of Liability:  No provision of this contract will be given effect that attempts to require the State of Kansas or its agencies to defend, 

hold harmless, or indemnify any contractor or third party for any acts or omissions. The liability of the State of Kansas is defined under the Kansas 
Tort Claims Act (K.S.A. 75-6101 et seq.). 

 
 5. Anti-Discrimination Clause:  The contractor agrees: (a) to comply with the Kansas Act Against Discrimination (K.S.A. 44-1001 et seq.) and the 

Kansas Age Discrimination in Employment Act (K.S.A. 44-1111 et seq.) and the applicable provisions of the Americans With Disabilities Act (42 
U.S.C. 12101 et seq.) (ADA) and to not discriminate against any person because of race, religion, color, sex, disability, national origin or ancestry, 
or age in the admission or access to, or treatment or employment in, its programs or activities; (b) to include in all solicitations or advertisements for 
employees, the phrase "equal opportunity employer"; (c) to comply with the reporting requirements set out at K.S.A. 44-1031 and K.S.A. 44-1116; 
(d) to include those provisions in every subcontract or purchase order so that they are binding upon such subcontractor or vendor; (e) that a failure 
to comply with the reporting requirements of (c) above or if the contractor is found guilty of any violation of such acts by the Kansas Human Rights 
Commission, such violation shall constitute a breach of contract and the contract may be cancelled, terminated or suspended, in whole or in part, 
by the contracting state agency or the Kansas Department of Administration; (f) if it is determined that the contractor has violated applicable 
provisions of ADA, such violation shall constitute a breach of contract and the contract may be cancelled, terminated or suspended, in whole or in 
part, by the contracting state agency or the Kansas Department of Administration. 

 
 Contractor agrees to comply with all applicable state and federal anti-discrimination laws. 
 
 The provisions of this paragraph number 5 (with the exception of those provisions relating to the ADA) are not applicable to a contractor who 

employs fewer than four employees during the term of such contract or whose contracts with the contracting State agency cumulatively total $5,000 
or less during the fiscal year of such agency. 

 
 6. Acceptance Of Contract:  This contract shall not be considered accepted, approved or otherwise effective until the statutorily required approvals 

and certifications have been given. 
 
 7. Arbitration, Damages, Warranties:  Notwithstanding any language to the contrary, no interpretation of this contract shall find that the State or its 

agencies have agreed to binding arbitration, or the payment of damages or penalties. Further, the State of Kansas and its agencies do not agree to 
pay attorney fees, costs, or late payment charges beyond those available under the Kansas Prompt Payment Act (K.S.A. 75-6403), and no 
provision will be given effect that attempts to exclude, modify, disclaim or otherwise attempt to limit any damages available to the State of Kansas 
or its agencies at law, including but not limited to the implied warranties of merchantability and fitness for a particular purpose. 

 
 8. Representative's Authority To Contract:  By signing this contract, the representative of the contractor thereby represents that such person is duly 

authorized by the contractor to execute this contract on behalf of the contractor and that the contractor agrees to be bound by the provisions 
thereof. 

 
 9. Responsibility For Taxes:  The State of Kansas and its agencies shall not be responsible for, nor indemnify a contractor for, any federal, state or 

local taxes which may be imposed or levied upon the subject matter of this contract. 
 
10. Insurance:  The State of Kansas and its agencies shall not be required to purchase any insurance against loss or damage to property or any other 

subject matter relating to this contract, nor shall this contract require them to establish a "self-insurance" fund to protect against any such loss or 
damage.  Subject to the provisions of the Kansas Tort Claims Act (K.S.A. 75-6101 et seq.), the contractor shall bear the risk of any loss or damage 
to any property in which the contractor holds title. 

 
11. Information:  No provision of this contract shall be construed as limiting the Legislative Division of Post Audit from having access to 

information pursuant to K.S.A. 46-1101 et seq. 
 
12. The Eleventh Amendment:  "The Eleventh Amendment is an inherent and incumbent protection with the State of Kansas and need not be 

reserved, but prudence requires the State to reiterate that nothing related to this contract shall be deemed a waiver of the Eleventh Amendment." 
 
13. Campaign Contributions / Lobbying:  Funds provided through a grant award or contract shall not be given or received in exchange for the 

making of a campaign contribution.  No part of the funds provided through this contract shall be used to influence or attempt to influence an officer 
or employee of any State of Kansas agency or a member of the Legislature regarding any pending legislation or the awarding, extension, 
continuation, renewal, amendment or modification of any government contract, grant, loan, or cooperative agreement. 
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PROJECT NO. 26 TE-0387-01                       
   TEA-T038(701)  
TRANSPORTATION ENHANCEMENT PROJECT 
PEDESTRIAN - BICYCLE PATH 
CITY OF HAYS, KANSAS  
 

A G R E E M E N T 
 
 This Agreement is between MICHAEL S. KING, Secretary of Transportation, Kansas 
Department of Transportation (KDOT) (the “Secretary”) and the City of Hays, Kansas (“City”), 
collectively, the “Parties.” 
 

RECITALS: 
 

A. The Secretary is authorized by the current Federal-Aid Transportation Act to set aside certain 
portion of Federal funding allocated under the current Federal-Aid Transportation Act for 
Transportation Enhancement (TE) projects. 

 
B. The Secretary is empowered to pass through Federal Surface Transportation Program (STP) 

funds for TE projects to eligible state agencies or local governments.  
 

C. The Secretary and the City are empowered by the laws of Kansas to enter into agreements for 
Federal STP funding under the Transportation Enhancement Provision of the current Federal-Aid 
Transportation Act.  
 

D. The City has requested and Secretary has authorized a Transportation Enhancement (TE) 
project, as further described in this Agreement. 
 

E. Under the terms of the current Federal-Aid Transportation Act and the rules and regulations of 
the Federal Highway Administration (FHWA), states and local governments are, under certain 
circumstances, entitled to receive assistance in the financing of TE projects, provided however, 
that in order to be eligible for such federal-aid, such work is required by Federal law to be done in 
accordance with the laws of the state. 

   
 NOW THEREFORE, in consideration of these premises and the mutual covenants set forth 
herein, the Parties agree to the following terms and provisions. 
 

ARTICLE I 
 
DEFINITIONS: The following terms as used in this Agreement have the designated meanings: 
 

1. “Agreement” means this written document, including all attachments and exhibits, evidencing 
the legally binding terms and conditions of the agreement between the Parties. 
 

2. “City” means the City of Hays, Kansas, with its place of business at 1002 Vine Street, Hays, 
KS 67601. 
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3. “Construction” means the work done on the Project after Letting, consisting of building, 
altering, repairing, improving or demolishing any structure, building or highway; any drainage, 
dredging, excavation, grading or similar work upon real property. 
 

4. “Construction Contingency Items” mean unforeseeable elements of cost within the defined 
project scope identified after the Construction phase commences. 
 

5. “Construction Engineering” means inspection services, material testing, engineering 
consultation and other reengineering activities required during Construction of the Project. 
 

6. “Consultant” means any engineering firm or other entity retained to perform services for the 
Project. 
 

7. “Contractor” means the entity awarded the Construction contract for the Project and any 
subcontractors working for the Contractor with respect to the Project. 
 

8. “Design Plans” means design plans, specifications, estimates, surveys, and any necessary 
studies or investigations, including, but not limited to, environmental, hydraulic, and geological 
investigations or studies necessary for the Project under this Agreement.  
 

9. “Effective Date” means the date this Agreement is signed by the Secretary or the Secretary’s 
designee. 
 

10. “Encroachment” means any building, structure, farming, vehicle parking, storage or other 
object or thing, including but not limited to signs, posters, billboards, roadside stands, fences, 
or other private installations, not authorized to be located within the Right of Way which may 
or may not require removal during Construction pursuant to the Design Plans. 
 

11. “FHWA” means the Federal Highway Administration, a federal agency of the United States. 
 

12. “Hazardous Waste” includes, but is not limited to, any substance which meets the test of 
hazardous waste characteristics by exhibiting flammability, corrosivity, or reactivity, or which 
is defined by state and federal laws and regulations, and any pollutant or contaminant which 
may present an imminent and substantial danger to the public health or welfare, including but 
not limited to leaking underground storage tanks. Any hazardous waste as defined by state and 
federal laws and regulations and amendments occurring after November 11, 1991, is 
incorporated by reference and includes but is not limited to:  (1) 40 C.F.R. § 261 et seq., 
Hazardous Waste Management System; Identification and Listing of Hazardous Waste; 
Toxicity Characteristics Revisions; Final Rule; (2) 40 C.F.R. § 280 et seq., Underground 
Storage Tanks; Technical Requirements and State Program Approval; Final Rules; (3) 40 
C.F.R. § 300, National Oil and Hazardous Substances Pollution Contingency Plan; Final Rule; 
and (4) K.S.A. 65-3430 et seq., Hazardous Waste. 
 

13. “KDOT” means the Kansas Department of Transportation, an agency of the state of Kansas, 
with its principal place of business located at 700 SW Harrison Street, Topeka, KS, 66603-
3745. 
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14. “Letting” or “Let” means the process of receiving bids prior to any award of a Construction 
contract for any portion of the Project. 
 

15. “Non-Participating Costs” means the costs of any items or services which the Secretary, 
acting on the Secretary’s own behalf and on behalf of the FHWA, reasonably determines are 
not Participating Costs. 
 

16. “Participating Costs” means expenditures for items or services which are an integral part of 
highway, bridge and road construction projects, as reasonably determined by the Secretary. 
 

17. “Parties” means the Secretary of Transportation and KDOT, individually and collectively, 
and the City. 
 

18. “Preliminary Engineering” means pre-construction activities, including but not limited to 
design work, generally performed by a consulting engineering firm that takes place before 
Letting. 
 

19. “Project” means all phases and aspects of the Construction endeavor to be undertaken by the 
City, as and when authorized by the Secretary prior to Letting, being: Construction of shared 
use trail; paving of the Big Creek Trail (Levee Trail) in Hays, Kansas, and is the subject of 
this Agreement. 
 

20. “Project Limits” means that area of Construction for the Project, including all areas between 
and within the Right of Way boundaries as shown on the Design Plans. 
 

21. “Responsible Bidder” means one who makes an offer to construct the Project in response to a 
request for bid with the technical capability, financial capacity, human resources, equipment, 
and performance record required to perform the contractual services. 
 

22. “Right of Way” means the real property and interests therein necessary for Construction of 
the Project, including fee simple title, dedications, permanent and temporary easements, and 
access rights, as shown on the Design Plans. 
 

23. “Secretary” means Michael S. King, in his official capacity as Secretary of Transportation of 
the state of Kansas, and his successors. 
 

24. “Useful Life Period” means a sufficient period of time, as specifically designated in this 
Agreement in Article IV, paragraph 2, to secure the investment of federal funds in the Project 
based on the nature and magnitude of Project costs and generally accepted economic or useful 
life cycle norms for the type of Construction involved in the Project. 
 

25. “Utilities” or “Utility” means all privately, publicly or cooperatively owned lines, facilities 
and systems for producing, transmitting or distributing communications, power, electricity, 
light, heat, gas, oil, crude products, water, steam, waste, and other similar commodities, 
including non-transportation fire and police communication systems which directly or 
indirectly serve the public. 

 
 

42



Agreement No. 291-13 
 

 4 

ARTICLE II 
 
 SECRETARY RESPONSIBILITIES:  
 

1. Technical Information on Right of Way Acquisition. The Secretary will provide 
technical information upon request to help the City acquire Right of Way in accordance with the laws 
and with procedures established by KDOT’s Bureau of Right of Way and the Office of Chief Counsel 
and as required by FHWA directives to obtain participation of federal funds in the cost of the Project. 
 

2. Letting and Administration by KDOT. The Secretary shall Let the contract for the 
Project and shall award the contract to the lowest Responsible Bidder upon concurrence in the award 
by the City. The Secretary further agrees, as agent for the City, to administer the Construction of the 
Project in accordance with the final Design Plans, as required by FHWA, to negotiate with and report 
to the FHWA and administer the payments due the Contractor or the Consultant, including the portion 
of the cost borne by the City. 
  

3. Indemnification by Contractors. The Secretary will require the Contractor to 
indemnify, hold harmless, and save the Secretary and the City from personal injury and property 
damage claims arising out of the act or omission of the Contractor, the Contractor’s agent, 
subcontractors (at any tier), or suppliers (at any tier). If the Secretary or the City defends a third party’s 
claim, the Contractor shall indemnify the Secretary and the City for damages paid to the third party and 
all related expenses either the Secretary or the City or both incur in defending the claim. 
  

4. Payment of Costs. The Secretary agrees to be responsible for sixty percent (60%) of 
the total actual costs of Construction (which includes the costs of all Construction Contingency Items) 
and Construction Engineering for the Project. The Secretary shall not be responsible for the total actual 
costs of Preliminary Engineering, Right of Way, and Utility adjustments for the Project. 
 

5. Final Billing. After receipt of FHWA acknowledgement of final voucher claim, the 
Secretary’s Chief of Fiscal Services will, in a timely manner, prepare a complete and final billing of all 
Project costs for which the City is responsible and shall then transmit the complete and final billing to 
the City.   
 

ARTICLE III 
 

CITY RESPONSIBILITIES: 
 

1. Secretary Authorization. The Project shall be undertaken, prosecuted and completed 
for and on behalf of the City by the Secretary acting in all things as its agent, and the City hereby 
constitutes and appoints the Secretary as its agent, and all things hereinafter done by the Secretary in 
connection with the Project are hereby by the City authorized, adopted, ratified and confirmed to the 
same extent and with the same effect as though done directly by the City acting in its own individual 
corporate capacity instead of by its agent. The Secretary is authorized by the City to take such steps as 
are deemed by the Secretary to be necessary or advisable for the purpose of securing the benefits of the 
current Federal-Aid Transportation Act for this Project. 
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2. Legal Authority. The City agrees to adopt all necessary ordinances and/or resolutions 
and to take such administrative or legal steps as may be required to give full effect to the terms of this 
Agreement. 
 

3. Conformity with State and Federal Requirements. The City shall be responsible to 
design the Project or contract to have the Project designed in conformity with the state and federal 
design criteria appropriate for the Project in accordance with the current the American Institute of 
Architects (AIA) standards, the Secretary of the Interior’s Standards for the Treatment of Historic 
Properties, the American Society of Landscape Architects guidelines, KDOT’s Design Engineering 
Requirements, the current Local Projects LPA Project Development Manual, Bureau of Local Project’s 
(BLP’s) project memorandums, memos, the KDOT Design Manual, Geotechnical Bridge Foundation 
Investigation Guidelines, Bureau of Design’s road memorandums, the latest version, as adopted by the 
Secretary, of the Manual on Uniform Traffic Control Devices (MUTCD), the current version of the 
Bureau of Transportation Safety and Technology’s Traffic Engineering Guidelines, and the current 
version of the KDOT Standard Specifications for State Road and Bridge Construction with Special 
Provisions, and any necessary Project Special Provisions, and with the rules and regulations of the 
FHWA pertaining to the Project.  
 

4. Design and Specifications. The City shall be responsible to make or contract to have 
made Design Plans for the Project.  
 

5. Submission of Design Plans to Secretary. Upon their completion, the City shall have 
the Design Plans submitted to the Secretary by a licensed professional engineer, a licensed professional 
architect, and/or licensed landscape architect, as applicable, attesting to the conformity of the Design 
Plans with the items in Article III, paragraph 3 above. The Design Plans must be signed and sealed by 
the licensed professional engineer, licensed professional architect, and/or licensed landscape architect, 
as applicable, responsible for preparation of the Design Plans. In addition, geological investigations or 
studies must be signed and sealed by either a licensed geologist or licensed professional engineer in 
accordance with K.S.A. 74-7042, who is responsible for the preparation of the geological 
investigations or studies.  
 

6. Consultant Contract Language. The City shall include language requiring conformity 
with Article III, paragraph 3 above, in all contracts between the City and any Consultant with whom 
the City has contracted to perform services for the Project. In addition, any contract between the City 
and any Consultant retained by them to perform any of the services described or referenced in this 
paragraph for the Project covered by this Agreement must contain language requiring conformity with 
Article III, paragraph 3 above. In addition, any contract between the City and any Consultant with 
whom the City has contracted to prepare and certify Design Plans for the Project covered by this 
Agreement must also contain the following provisions: 
  

(a) Completion of Design. Language requiring completion of all plan 
development stages no later than the current Project schedule’s due dates 
as issued by KDOT, exclusive of delays beyond the Consultant’s control. 

 
(b) Progress Reports. Language requiring the Consultant to submit to the 

City (and to the Secretary upon request) progress reports at monthly or at 
mutually agreed intervals in conformity with the official Project 
schedule. 
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(c) Third Party Beneficiary. Language making the Secretary a third party 

beneficiary in the agreement between the City and the Consultant. Such 
language shall read: 

                                 
“Because of the Secretary of Transportation of the State of Kansas’ 
(Secretary’s) obligation to administer state funds, federal funds, or both, 
the Secretary shall be a third party beneficiary to this agreement between 
the City and the Consultant. This third party beneficiary status is for the 
limited purpose of seeking payment or reimbursement for damages and 
costs the Secretary or the City or both incurred or will incur because the 
Consultant failed to comply with its contract obligations under this 
Agreement or because of the Consultant’s negligent acts, errors, or 
omissions. Nothing in this provision precludes the City from seeking 
recovery or settling any dispute with the Consultant as long as such 
settlement does not restrict the Secretary’s right to payment or 
reimbursement.”  

 
7. Responsibility for Adequacy of Design. The City shall be responsible for and require 

any Consultant retained by it to be responsible for the adequacy and accuracy of the Design Plans for 
the Project. Any review of these items performed by the Secretary or the Secretary’s representatives is 
not intended to and shall not be construed to be an undertaking of the City’s and its Consultant’s duty 
to provide adequate and accurate Design Plans for the Project. Reviews by the Secretary are not done 
for the benefit of the Consultant, the construction Contractor, the City, any other political subdivision, 
or the traveling public. The Secretary makes no representation, express or implied warranty to any 
person or entity concerning the adequacy or accuracy of the Design Plans for the Project, or any other 
work performed by the Consultant or the City. 

 
8. Design Exception Indemnification. Any design exception to the current version of the 

American Association of State Highway and Transportation Officials (AASHTO) shall be in 
accordance with 23 C.F.R. § 625. For any design exception, the City agrees to the extent permitted by 
law and subject to the maximum liability provisions of the Kansas Tort Claims Act, to defend, 
indemnify, hold harmless, and save the Secretary and the Secretary’s authorized representatives from 
any and all costs, liabilities, expenses, suits, judgments, damages to persons or property or claims of 
any nature whatsoever arising out of or in connection with the design exceptions for this Agreement by 
the City, the City’s employees, or subcontractors. 
 

9. Authorization of Signatory. The City shall authorize a duly appointed representative 
to sign for the City any or all routine reports as may be required or requested by the Secretary in the 
completion of the Project.  
 

10. Right of Way. The City agrees to the following with regard to Right of Way: 
 

(a) Right of Way Acquisition. The City will, in its own name, as provided by law, 
acquire by purchase, dedication or condemnation all the Right of Way shown on the final 
Design Plans in accordance with the schedule established by KDOT. The City agrees the 
necessary Right of Way shall be acquired in compliance with the Uniform Relocation 
Assistance and Real Property Acquisition Policies Act of 1970 as amended by the Surface 
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Transportation and Uniform Relocation Assistance Act of 1987, and administrative regulations 
contained in 49 C.F.R. Part 24, entitled Uniform Relocation Assistance and Real Property 
Acquisition for Federal and Federally Assisted Programs. The City shall certify to the 
Secretary, on forms provided by the KDOT’s Bureau of Local Projects, such Right of Way has 
been acquired. The City further agrees it will have recorded in the Office of the Register of 
Deeds all Right of Way, deeds, dedications, permanent easements and temporary easements. 
 

(b) Right of Way Documentation. The City will provide all legal descriptions 
required for Right of Way acquisition work. Right of Way descriptions must be signed and 
sealed by a licensed land surveyor responsible for the preparation of the Right of Way 
descriptions. The City further agrees to acquire Right of Way in accordance with the laws and 
with procedures established by KDOT’s Bureau of Right of Way and the Office of Chief 
Counsel and as required by FHWA directives for the participation of federal funds in the cost 
of the Project. The City agrees copies of all documents, including recommendations and 
coordination for appeals, bills, contracts, journal entries, case files, or documentation requested 
by the Office of Chief Counsel will be delivered within the time limits set by the Secretary. 
 

(c) Relocation Assistance. The City will contact the Secretary if there will be any 
displaced person on the Project prior to making the offer for the property. The Parties mutually 
agree the Secretary will provide relocation assistance for eligible persons as defined in the 
Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 as amended 
by the Surface Transportation and Uniform Relocation Assistance Act of 1987, and as provided 
in 49 C.F.R. Part 24, entitled Uniform Relocation Assistance and Real Property Acquisition for 
Federal and Federally Assisted Programs, and in general accordance with K.S.A. 58-3501 to 
58-3507, inclusive, and Kansas Administrative Regulations 36-16-1 et seq. 
 

(d) Non-Highway Use of Right of Way. Except as otherwise provided, all Right of 
Way provided for the Project shall be used solely for public street purposes. Any disposal of or 
change in the use of Right of Way or in access after Construction of the Project will require 
prior written approval by the Secretary. 
 

(e) Trails and Sidewalks on KDOT Right of Way. Intentionally deleted. 
  

11. Removal of Encroachments. The City shall initiate and proceed with diligence to 
remove or require the removal of all Encroachments either on or above the limits of the Right of Way 
within its jurisdiction as shown on the final Design Plans for this Project. It is further agreed all such 
Encroachments will be removed before the Project is advertised for Letting; except the Secretary may 
permit the Project to be advertised for Letting before such Encroachment is fully removed if the 
Secretary determines the City and the owner of the Encroachment have fully provided for the physical 
removal of the Encroachment and such removal will be accomplished within a time sufficiently short 
to present no hindrance or delay to the Construction of the Project.   
 

12. Future Encroachments. Except as provided by state and federal laws, the City agrees 
it will not in the future permit Encroachments upon the Right of Way of the Project, and specifically 
will require any gas and fuel dispensing pumps erected, moved, or installed along the Project be placed 
no less than the distance permitted by the National Fire Code from the Right of Way line.   
 

13. Utilities. The City agrees to the following with regard to Utilities: 
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(a) Utility Relocation. The City will move or adjust, or cause to be moved or 

adjusted, and will be responsible for such removal or adjustment of all existing Utilities 
necessary to construct the Project in accordance with the final Design Plans. New or existing 
Utilities to be installed, moved, or adjusted will be located or relocated in accordance with the 
current version of the KDOT Utility Accommodation Policy (UAP), as amended or 
supplemented. 
 

(b) Status of Utilities. The City shall furnish the Secretary a list identifying existing 
and known Utilities affected, together with locations and proposed adjustments of the same and 
designate a representative to be responsible for coordinating the necessary removal or 
adjustment of Utilities. 
 

(c) Time of Relocation. The City will expeditiously take such steps as are necessary 
to facilitate the early adjustment of any Utilities, initiate the removal or adjustment of the 
Utilities, and proceed with reasonable diligence to prosecute this work to completion. The City 
shall certify to the Secretary on forms supplied by the Secretary that all Utilities required to be 
moved prior to Construction have either been moved or a date provided by the City as to when, 
prior to the scheduled Letting and Construction, Utilities will be moved. The City shall move or 
adjust or cause to be moved or adjusted all necessary Utilities within the time specified in the 
City’s certified form except those necessary to be moved or adjusted during Construction and 
those which would disturb the existing street surface. The City will initiate and proceed to 
complete adjusting the remaining Utilities not required to be moved during Construction so as 
not to delay the Contractor in Construction of the Project. 
 

(d) Permitting of Private Utilities. The City shall certify to the Secretary all 
privately owned Utilities occupying public Right of Way required for the Construction of the 
Project are permitted at the location by franchise, ordinance, agreement or permit and the 
instrument shall include a statement as to which party will bear the cost of future adjustments 
or relocations required as a result of street or highway improvements. 
 

(e) Indemnification. To the extent permitted by law, the City will indemnify, hold 
harmless, and save the Secretary and the Contractor for damages incurred by the Secretary and 
Contractor because identified Utilities have not been moved or adjusted timely or accurately. 
 

(f) Cost of Relocation. Except as provided by state and federal laws, the expense of 
the removal or adjustment of the Utilities located on public Right of Way shall be borne by the 
owners. The expense of the removal or adjustment of privately owned Utilities located on 
private Right of Way or easements shall be borne by the City except as provided by state and 
federal laws. 

 
14. Hazardous Waste. The City agrees to the following with regard to Hazardous Waste:  
 

(a) Removal of Hazardous Waste. The City shall locate and be responsible for 
remediation and cleanup of any Hazardous Waste discovered within the Project Limits. The 
City shall take appropriate action to cleanup and remediate any identified Hazardous Waste 
prior to Letting. The City will also investigate all Hazardous Waste discovered during 
Construction and shall take appropriate action to cleanup and remediate Hazardous Waste. The 
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standards to establish cleanup and remediation of Hazardous Waste include, but are not limited 
to, federal programs administered by the Environmental Protection Agency, State of Kansas 
environmental laws and regulations, and City and County standards where the Hazardous 
Waste is located. 
 

(b) Responsibility for Hazardous Waste Remediation Costs. The City shall be 
responsible for all damages, fines or penalties, expenses, fees, claims and costs incurred from 
remediation and cleanup of any Hazardous Waste within the Project Limits which is discovered 
prior to Letting or during Construction.  
 

(c) Hazardous Waste Indemnification. The City shall hold harmless, defend, and 
indemnify the Secretary, the Secretary’s agents and employees from all claims, including 
contract claims and associated expenses, and from all fines, penalties, fees or costs imposed 
under state or federal laws arising out of or related to any act of omission by the City in 
undertaking cleanup or remediation for any Hazardous Waste. 
 

(d) No Waiver. By signing this Agreement the City has not repudiated, abandoned, 
surrendered, waived or forfeited its right to bring any action, seek indemnification or seek any 
other form of recovery or remedy against any third party responsible for any Hazardous Waste 
on any Right of Way within the Project Limits. The City reserves the right to bring any action 
against any third party for any Hazardous Waste on any Right of Way within the Project 
Limits. 

 
15. Inspections. The City is responsible to provide Construction Engineering for the 

Project in accordance with the rules and guidelines developed for the current KDOT approved 
construction engineering program and in accordance with the current edition of the KDOT Standard 
Specifications for State Road and Bridge Construction with Special Provisions and any necessary 
Project Special Provisions. The detailed inspection is to be performed by the City or the Consultant. 
The Secretary does not undertake for the benefit of the City, the Contractor, the Consultant or any third 
party the duty to perform the day-to-day detailed inspection of the Project, or to catch the Contractor’s 
errors, omissions, or deviations from the final Design Plans. The City will require at a minimum all 
City personnel and all Consultant personnel performing Construction Engineering comply with the 
high visibility apparel requirements of the KDOT Safety Manual, Chapter 4, Section 8 Fluorescent 
Vests. The agreement for inspection services between the Secretary and the City and/or the Consultant 
must contain this requirement as a minimum. The City may require additional clothing requirements 
for adequate visibility of personnel. 
 

16. Traffic Control. The City agrees to the following with regard to traffic control for the 
Project:  
 

(a) Temporary Traffic Control. The City shall provide a temporary traffic control 
plan within the Design Plans, which includes the City’s plan for handling multi-modal traffic 
during Construction, including detour routes and road closings, if necessary, and installation of 
alternate or temporary pedestrian accessible paths to pedestrian facilities in the public Right of 
Way within the Project Limits. The City’s temporary traffic control plan must be in conformity 
with the latest version of the Manual on Uniform Traffic Control Devices (MUTCD), as 
adopted by the Secretary, and be in compliance with the American Disabilities Act of 1990 
(ADA) and its implementing regulations at 28 C.F.R. Part 35, and FHWA rules, regulations, 
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and guidance pertaining to the same. The Secretary or the Secretary’s authorized representative 
may act as the City’s agent with full authority to determine the dates when any road closings 
will commence and terminate. The Secretary or the Secretary’s authorized representative shall 
notify the City of the determinations made pursuant to this section. 
 

(b) Permanent Traffic Control. The location, form and character of informational, 
regulatory and warning signs, of traffic signals and of curb and pavement or other markings 
installed or placed by any public authority, or other agency as authorized by K.S.A. 8-2005, 
must conform to the manual and specifications adopted under K.S.A. 8-2003, and any 
amendments thereto are incorporated by reference and shall be subject to FHWA approval. 
 

(c) Parking Control. The City will control parking of vehicles on the city streets 
throughout the length of the Project covered by this Agreement. On-street parking will be 
permitted until such time as parking interferes with the orderly flow of traffic along the street. 
 

(d) Traffic Movements. The arterial characteristics inherent in the Project require 
uniformity in information and regulations to the end that traffic may be safely and 
expeditiously served. The City shall adopt and enforce rules and regulations governing traffic 
movements as may be deemed necessary or desirable by the Secretary and the FHWA. 

 
17. Access Control. The City will maintain the control of access rights and prohibit the 

construction or use of any entrances or access points along the Project within the City other than those 
shown on the final Design Plans, unless prior approval is obtained from the Secretary.  
 

18. Maintenance. When the Project is completed and final acceptance is issued and until 
expiration of the Useful Life Period, the City will, at its own cost and expense, maintain the Project 
and will make ample provision each year for such maintenance. If notified by the State Transportation 
Engineer of any unsatisfactory maintenance condition, the City will begin the necessary repairs within 
thirty (30) days and will prosecute the work continuously until it is satisfactorily completed. 
 

19. Financial Obligation. The City will be responsible for forty percent (40%) of the total 
actual costs of Construction (which includes the costs of all Construction Contingency Items) and 
Construction Engineering for the Project. Further, the City agrees to be responsible for one hundred 
percent (100%) of the total actual costs of Preliminary Engineering, Right of Way, and Utility 
adjustments for the Project. The City shall also pay for any Non-Participating Costs incurred for the 
Project along with the associated Non-Participating Construction Engineering costs. 
 

20. Cost Estimates. The estimated cost for Construction is $544,348, and for Construction 
Engineering is $81,652, for total estimated costs of $626,000. It is mutually agreed these estimated 
cost figures are to be used for encumbrance purposes and adjustments will be made based on the actual 
Project costs, as approved by the Secretary. 

 
21. Remittance of Estimated Share. The City shall deposit with the Secretary its 

estimated share of the total Project expenses based upon estimated approved contract quantities. The 
City will remit its estimated share by the date indicated on the resolution form Authorization to Award 
Contract, Commitment of City Funds received by the City from the Secretary. The date indicated for 
the City to deposit its estimated share of the total Project expenses is fifty (50) days after the Letting 
date. 
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22. Payment of Final Billing. If any payment is due to the Secretary, such payment shall 

be made within thirty (30) days after receipt of a complete and final billing from the Secretary’s Chief 
of Fiscal Services. 
 

23. Audit. All local governmental units, Non-Profit Organizations, and Indian Tribal 
governments shall comply with Federal-Aid Transportation Act and OMB Circular A-133 “Audits of 
State and Local Governments, and Non-Profit Organizations.” Further, the City agrees to the following 
provisions: 
 

(a) Common Rule. It is the policy of the Secretary to make any final payments to 
the City for services related to the Project in a timely manner. The Single Audit Standards set 
forth in Federal O.M.B. Circular A-133, “Audits of States, Local Governments and Non Profit 
Organizations” in 49 C.F.R. Part 18 (Common Rule), require an audit be performed by an 
independent certified public accountant in accordance with these standards. All information 
audited shall comply with 49 C.F.R. Part 18 (Common Rule). 
 

(b) Single Audit. The Secretary may pay any final amount due for the authorized 
work performed based upon the City’s most recent Single Audit Report available and a desk 
review of the claim by the Contract Audit Section of KDOT’s Bureau of Fiscal Services. The 
City, by acceptance of this Agreement, acknowledges the final payment is subject to all single 
audits which cover the time period of the expenses being claimed for reimbursement. The 
Parties agree as the Single Audit Report becomes available for the reimbursement period 
(normally should occur within a period of 1-2 years), the Secretary will review the Single Audit 
Report for items which are declared as not eligible for reimbursement. The City agrees to 
refund payment made by the Secretary to the City for items subsequently found to be not 
eligible for reimbursement by audit. 
 
24. Accounting. Upon request by the Secretary and in order to enable the Secretary to 

report all costs of the Project to the legislature, the City shall provide the Secretary an accounting of all 
actual Non-Participating Costs which are paid directly by the City to any party outside of the Secretary 
and all costs incurred by the City not to be reimbursed by the Secretary for Preliminary Engineering, 
Right of Way, Utility adjustments, Construction, and Construction Engineering work phases, or any 
other major expense associated with the Project.  
 

25. Organizational Registration Requirements.  
 

(a) Dun & Bradstreet. If it has not already done so, the City shall obtain a Data 
Universal Numbering System (DUNS) number, which may be obtained from Dun and 
Bradstreet, Inc. (D & B) by telephone (currently 866-705-5711) or the Internet (currently 
http://fedgov.dnb.com/webform). 
 

(b) System for Award Management. The City agrees it shall maintain current 
registrations in the System for Award Management (http://www.sam.gov) at all times during 
which it has active federal awards. 

 
26. Cancellation by City. If the City cancels the Project, it will reimburse the Secretary for 

any costs incurred by the Secretary prior to the cancellation of the Project. The City agrees to 
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reimburse the Secretary within thirty (30) days after receipt by the City of the Secretary’s statement of 
the cost incurred by the Secretary prior to the cancellation of the Project. 

 
ARTICLE IV 

 
SPECIAL TRANSPORTATION ENHANCEMENT REQUIREMENTS: 

 
1. No 4(f) Status. It is the Parties’ intention that neither this Agreement nor the Project 

create or expand the status of any land involved in this Project as a “significant publicly owned public 
park, recreation area, or wildlife and waterfowl refuge, or any significant historic site,” for purposes of 
49 U.S.C. § 303 and 23 C.F.R. 771.135 (“4(f) status”), except as otherwise modified by this 
Agreement. 

 
(a) Transportation Enhancement. Unless otherwise stated below in this section, the 

Parties agree the major purposes or functions of land involved in the Project are to preserve or 
enhance the scenic, historic, environmental or archeological aspects, or the usefulness for 
intermodal users (including bicyclists, pedestrians, and other non-motorized transportation 
users) of existing or new transportation facilities. It is further agreed any park, recreation or 
refuge purposes or functions are secondary or incidental for purposes of 49 U.S.C. § 303 and 
23 C.F.R. 771.135. Exceptions: NONE. 

 
(b) 4(f) Determinations. The Parties agree for purposes of any future determinations 

of 4(f) status issues as required by 49 U.S.C. § 303 or applicable regulations the Secretary is 
hereby designated as the public official having jurisdiction of such determinations. However, it 
is not the intent of this section to affect the determination of whether a historic or 
archaeological site is on or eligible for inclusion on the National Register of Historic Places. 
 
2. Useful Life.  

 
(a) Useful Life Period. The Parties agree the Useful Life Period of the Project is 10 

years, commencing on the date the Secretary gives notice of final acceptance of the Project. 
 
(b) Insurance. If the Project includes improvements to a building, the City will 

purchase and maintain insurance for property damage to the building continuously during the 
Useful Life Period of the Project in an amount equal to or in excess of the federal funds 
expended on the Project. 

  
(c) Change in Public Use. After the Project is completed and during the entire 

Useful Life Period, any change in the public use of the real property for the Project will require 
written approval from the Secretary with FHWA concurrence. 

  
(d) Recapture of Federal Investment.  

 
(i) During the first 5 years of the Useful Life Period, if the Project is not 
used for the purpose set forth in this Agreement or other use approved by the 
Secretary and the FHWA under subparagraph (c) above, then the City shall pay 
to the Secretary 100% of the federal funds invested in the Project. 
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(ii) Following the first 5 years of the Useful Life Period and until the Useful 
Life Period expires, if the Project is not used for the purpose set forth in this 
Agreement or other use approved by the Secretary and the FHWA under 
subparagraph (c) above, then the City shall pay to the Secretary as recapture of 
federal funds invested in the Project an amount, which will be determined 
according to the following formula:  
  
 
 
 
 
 
 
 
 
(iii) Any payments due to the Secretary pursuant to this subparagraph (d) 
shall be made within ninety (90) days after receipt of billing from the 
Secretary’s Chief of Fiscal Services. 

 
ARTICLE V 

  
 GENERAL PROVISIONS: 
 

1. Incorporation of Design Plans. The final Design Plans for the Project are by this 
reference made a part of this Agreement. 
 

2. Civil Rights Act. The “Special Attachment No. 1,” pertaining to the implementation of 
the Civil Rights Act of 1964, is attached and made a part of this Agreement. 

 
3. Contractual Provisions. The Provisions found in Contractual Provisions Attachment 

(Form DA-146a, Rev. 06-12), which is attached hereto, are hereby incorporated in this contract and 
made a part hereof. 

 
4. Headings. All headings in this Agreement have been included for convenience of 

reference only and are not be deemed to control or affect the meaning or construction or the provisions 
herein. 

 
5. Termination. If, in the judgment of the Secretary, sufficient funds are not appropriated 

to continue the function performed in this Agreement and for the payment of the charges hereunder, 
the Secretary may terminate this Agreement at the end of its current fiscal year. The Secretary will 
participate in all costs approved by the Secretary incurred prior to the termination of the Agreement. 
 

6. Binding Agreement. This Agreement and all contracts entered into under the 
provisions of this Agreement shall be binding upon the Secretary and the City and their successors in 
office. 
 

Total Amount  

of Federal Funds Invested in the Project 

_________________________________ 

 

Entire Useful Life Period 

for the Project 

 

 

x 

 

 

 

Number of Full Years 

Remaining in the Useful 

Life Period at the time of 

unauthorized change in use 

 

 

 

       Recapture 

=    Amount 
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7. No Third Party Beneficiaries. No third party beneficiaries are intended to be created 
by this Agreement and nothing in this Agreement authorizes third parties to maintain a suit for 
damages pursuant to the terms or provisions of this Agreement. 
  
 
 IN WITNESS WHEREOF the Parties have caused this Agreement to be signed by their duly 
authorized officers as of the Effective Date. 
 
 
ATTEST:    THE CITY OF HAYS, KANSAS 
 
 
_______________________________ ________________________________ 
CITY CLERK          (Date)           MAYOR 
 
(SEAL) 
 

Michael S. King, Secretary of Transportation 
Kansas Department of Transportation 

 
 
                                 By: _________________________________ 

Jerome T. Younger, P.E.             (Date) 
      Deputy Secretary and 

State Transportation Engineer 

53



Special Attachment No. 1 
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(Revised 9/29/11) 

KANSAS DEPARTMENT OF TRANSPORTATION 
 

Special Attachment 
To Contracts or Agreements Entered Into 

By the Secretary of Transportation of the State of Kansas 
 
NOTE:  Whenever this Special Attachment conflicts with provisions of the Document to which it is attached, this Special 
Attachment shall govern. 
 

 
THE CIVIL RIGHTS ACT OF 1964, and any amendments thereto, 
REHABILITATION ACT OF 1973, and any amendments thereto, 

AMERICANS WITH DISABILITIES ACT OF 1990, and any amendments thereto, 
AGE DISCRIMINATION ACT OF 1975, and any amendments thereto, 

EXECUTIVE ORDER 12898, FEDERAL ACTIONS TO ADDRESS ENVIRONMENTAL JUSTICE IN MINORITY 
POPULATIONS AND LOW INCOME POPULATIONS 1994, and any amendments thereto, 

49 C.F.R. Part 26.1 (DBE Program), and any amendments thereto 
 

NOTIFICATION 
 

The Secretary of Transportation for the State of Kansas, in accordance with the provisions of Title VI and Title VII of the 
Civil Rights Act of 1964 (78 Stat. 252), §504 of the Rehabilitation Act of 1973 (87 Stat. 355) and the Americans with 
Disabilities Act of 1990 (42 USC 12101), the Age Discrimination Act of 1975 (42 USC 6101), the regulations of the U.S. 
Department of Transportation (49 C.F.R., Part 21, 23, and 27), issued pursuant to such Act, Executive Order 12898, Federal 
Actions to Address Environmental Justice in Minority Populations and Low Income Populations (1994), and the DBE 
Program (49 C.F.R., Part 26.1), hereby notifies all contracting parties that, the contracting parties will affirmatively ensure 
that this contract will be implemented without discrimination on the grounds of race, religion, color, gender, age, disability, 
national origin, or minority populations and low income populations as more specifically set out in the following 
“Nondiscrimination Clauses”. 
 

CLARIFICATION 
 
Where the term “Consultant” appears in the following “Nondiscrimination Clauses”, the term “Consultant” is understood to 
include all parties to contracts or agreements with the Secretary of Transportation of the State of Kansas. 
 

Nondiscrimination Clauses 
 
During the performance of this contract, the Consultant, or the Consultant’s assignees and successors in interest (hereinafter 
referred to as the “Consultant”), agrees as follows: 
 
1) Compliance with regulations:  The Consultant will comply with the regulations of the U.S. Department of 

Transportation relating to nondiscrimination in its federally-assisted programs and codified at Title 49, Code of Federal 
Regulations, Parts 21, 23 and 27, (hereinafter referred to as the “Regulations”).  The Regulations are herein 
incorporated by reference and made a part of this contract. 

 
2) Nondiscrimination:  The Consultant, with regard to the work performed by the Consultant after award and prior to the 

completion of the contract work, will not discriminate on the grounds of race, religion, color, gender, age, disability, 
national origin or minority populations and low income populations in the selection and retention of subcontractors, 
including in the procurements of materials and leases of equipment.  The Consultant will not participate either directly 
or indirectly in the discrimination prohibited by Section 21.5 of the Regulations, including employment practices when 
the contract covers a program set forth in Appendix B of the Regulations. 

 
3) Solicitations for Subcontractors, including Procurements of Material and Equipment:  In all solicitations, either 

competitive bidding or negotiation made by the Consultant for work to be performed under a subcontract including 
procurements of materials and equipment, each potential subcontractor or supplier shall be notified by the Consultant 
of the Consultant’s obligation under this contract and the Regulations relative to nondiscrimination on the grounds of 
race, religion, color, gender, age, disability, national origin or minority populations and low income populations. 
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Special Attachment No. 1 
Page 2 of 2 

 

(Revised 9/29/11) 

4) Information and Reports:  The Consultant will provide all information and reports required by the Regulations, or 
orders and instructions issued pursuant thereto, and the Secretary of the Transportation of the State of Kansas will be 
permitted access to the Consultant’s books, records, accounts, other sources of information, and facilities as may be 
determined by the Secretary of Transportation of the State of Kansas to be pertinent to ascertain compliance with such 
Regulations, orders and instructions.  Where any information required of a Consultant is in the exclusive possession of 
another who fails or refuses to furnish this information, the Consultant shall so certify to the Secretary of 
Transportation of the State of Kansas and shall set forth what efforts it has made to obtain the information. 

 
5) Employment:  The Consultant will not discriminate against any employee or applicant for employment because of race, 

religion, color, gender, age, disability, or national origin. 
 
6) Sanctions for Noncompliance:  In the event of the Consultant’s noncompliance with the nondiscrimination provisions 

of this contract, the Secretary of Transportation of the State of Kansas shall impose such contract sanctions as the 
Secretary of Transportation of the State of Kansas may determine to be appropriate, including, but not limited to, 

 
(a) withholding of payments to the Consultant under the contract until the Consultant complies, and/or 

 
(b) cancellation, termination or suspension of the contract, in whole or in part. 

 
7) Disadvantaged Business Obligation 

 
(a) Disadvantaged Business as defined in the Regulations shall have a level playing field to compete for contracts 

financed in whole or in part with federal funds under this contract. 
 
(b) All necessary and reasonable steps shall be taken in accordance with the Regulations to ensure that Disadvantaged 

Businesses have equal opportunity to compete for and perform contracts.  No person(s) shall be discriminated 
against on the basis of race, color, gender, or national origin in the award and performance of federally-assisted 
contracts. 

 
(c) The Consultant, sub recipient or subcontractor shall not discriminate on the basis of race, color, national origin, or 

sex in the performance of this contract.  The Consultant shall carry out applicable requirements of 49 C.F.R. Part 
26 in the award and administration of Federally-assisted contracts.  Failure by the Consultant to carry out these 
requirements is a material breach of this contract, which may result in the termination of this contract or such other 
remedy, as the recipient deems appropriate. 

 
8) Executive Order 12898 
 

(a) To the extent permitted by existing law, and whenever practical and appropriate, all necessary and reasonable steps 
shall be taken in accordance with Executive Order 12898 to collect, maintain, and analyze information on the race, 
color, national origin and income level of persons affected by programs, policies and activities of the Secretary of 
Transportation of the State of Kansas and use such information in complying with Executive Order 12898. 

 
9) Incorporation of Provisions: The Consultant will include the provisions of paragraphs (1) through (8) in every 

subcontract, including procurements of materials and equipment, unless exempt by the Regulations, order, or 
instructions issued pursuant thereto.  The Consultant will take such action with respect to any subcontract or 
procurement as the Secretary of Transportation of the State of Kansas may direct as a means of enforcing such 
provisions including sanctions for noncompliance:  PROVIDED, however, that, in the event a Consultant becomes 
involved in, or is threatened with, litigation with a subcontractor or supplier as a result of such direction, the Consultant 
may request the State to enter into such litigation to protect the interests of the State. 
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State of Kansas 
Department of Administration 
DA-146a    (Rev. 06-12) 

CONTRACTUAL PROVISIONS ATTACHMENT 
 
Important: This form contains mandatory contract provisions and must be attached to or incorporated in all copies of any contractual agreement.  If it 

is attached to the vendor/contractor's standard contract form, then that form must be altered to contain the following provision: 
 
 "The Provisions found in Contractual Provisions Attachment (Form DA-146a, Rev. 06-12), which is attached hereto, are hereby 

incorporated in this contract and made a part thereof." 
 
 The parties agree that the following provisions are hereby incorporated into the contract to which it is attached and made a part thereof, 

said contract being the _____ day of ____________________, 20_____. 
 
 1. Terms Herein Controlling Provisions:  It is expressly agreed that the terms of each and every provision in this attachment shall prevail and 

control over the terms of any other conflicting provision in any other document relating to and a part of the contract in which this attachment is 
incorporated.  Any terms that conflict or could be interpreted to conflict with this attachment are nullified. 

 
 2. Kansas Law and Venue:  This contract shall be subject to, governed by, and construed according to the laws of the State of Kansas, and 

jurisdiction and venue of any suit in connection with this contract shall reside only in courts located in the State of Kansas. 
 
 3. Termination Due To Lack Of Funding Appropriation:  If, in the judgment of the Director of Accounts and Reports, Department of Administration, 

sufficient funds are not appropriated to continue the function performed in this agreement and for the payment of the charges hereunder, State may 
terminate this agreement at the end of its current fiscal year.  State agrees to give written notice of termination to contractor at least 30 days prior to 
the end of its current fiscal year, and shall give such notice for a greater period prior to the end of such fiscal year as may be provided in this 
contract, except that such notice shall not be required prior to 90 days before the end of such fiscal year.  Contractor shall have the right, at the end 
of such fiscal year, to take possession of any equipment provided State under the contract.  State will pay to the contractor all regular contractual 
payments incurred through the end of such fiscal year, plus contractual charges incidental to the return of any such equipment.  Upon termination 
of the agreement by State, title to any such equipment shall revert to contractor at the end of the State's current fiscal year.  The termination of the 
contract pursuant to this paragraph shall not cause any penalty to be charged to the agency or the contractor. 

 
 4. Disclaimer Of Liability:  No provision of this contract will be given effect that attempts to require the State of Kansas or its agencies to defend, 

hold harmless, or indemnify any contractor or third party for any acts or omissions. The liability of the State of Kansas is defined under the Kansas 
Tort Claims Act (K.S.A. 75-6101 et seq.). 

 
 5. Anti-Discrimination Clause:  The contractor agrees: (a) to comply with the Kansas Act Against Discrimination (K.S.A. 44-1001 et seq.) and the 

Kansas Age Discrimination in Employment Act (K.S.A. 44-1111 et seq.) and the applicable provisions of the Americans With Disabilities Act (42 
U.S.C. 12101 et seq.) (ADA) and to not discriminate against any person because of race, religion, color, sex, disability, national origin or ancestry, 
or age in the admission or access to, or treatment or employment in, its programs or activities; (b) to include in all solicitations or advertisements for 
employees, the phrase "equal opportunity employer"; (c) to comply with the reporting requirements set out at K.S.A. 44-1031 and K.S.A. 44-1116; 
(d) to include those provisions in every subcontract or purchase order so that they are binding upon such subcontractor or vendor; (e) that a failure 
to comply with the reporting requirements of (c) above or if the contractor is found guilty of any violation of such acts by the Kansas Human Rights 
Commission, such violation shall constitute a breach of contract and the contract may be cancelled, terminated or suspended, in whole or in part, 
by the contracting state agency or the Kansas Department of Administration; (f) if it is determined that the contractor has violated applicable 
provisions of ADA, such violation shall constitute a breach of contract and the contract may be cancelled, terminated or suspended, in whole or in 
part, by the contracting state agency or the Kansas Department of Administration. 

 
 Contractor agrees to comply with all applicable state and federal anti-discrimination laws. 
 
 The provisions of this paragraph number 5 (with the exception of those provisions relating to the ADA) are not applicable to a contractor who 

employs fewer than four employees during the term of such contract or whose contracts with the contracting State agency cumulatively total $5,000 
or less during the fiscal year of such agency. 

 
 6. Acceptance Of Contract:  This contract shall not be considered accepted, approved or otherwise effective until the statutorily required approvals 

and certifications have been given. 
 
 7. Arbitration, Damages, Warranties:  Notwithstanding any language to the contrary, no interpretation of this contract shall find that the State or its 

agencies have agreed to binding arbitration, or the payment of damages or penalties. Further, the State of Kansas and its agencies do not agree to 
pay attorney fees, costs, or late payment charges beyond those available under the Kansas Prompt Payment Act (K.S.A. 75-6403), and no 
provision will be given effect that attempts to exclude, modify, disclaim or otherwise attempt to limit any damages available to the State of Kansas 
or its agencies at law, including but not limited to the implied warranties of merchantability and fitness for a particular purpose. 

 
 8. Representative's Authority To Contract:  By signing this contract, the representative of the contractor thereby represents that such person is duly 

authorized by the contractor to execute this contract on behalf of the contractor and that the contractor agrees to be bound by the provisions 
thereof. 

 
 9. Responsibility For Taxes:  The State of Kansas and its agencies shall not be responsible for, nor indemnify a contractor for, any federal, state or 

local taxes which may be imposed or levied upon the subject matter of this contract. 
 
10. Insurance:  The State of Kansas and its agencies shall not be required to purchase any insurance against loss or damage to property or any other 

subject matter relating to this contract, nor shall this contract require them to establish a "self-insurance" fund to protect against any such loss or 
damage.  Subject to the provisions of the Kansas Tort Claims Act (K.S.A. 75-6101 et seq.), the contractor shall bear the risk of any loss or damage 
to any property in which the contractor holds title. 

 
11. Information:  No provision of this contract shall be construed as limiting the Legislative Division of Post Audit from having access to 

information pursuant to K.S.A. 46-1101 et seq. 
 
12. The Eleventh Amendment:  "The Eleventh Amendment is an inherent and incumbent protection with the State of Kansas and need not be 

reserved, but prudence requires the State to reiterate that nothing related to this contract shall be deemed a waiver of the Eleventh Amendment." 
 
13. Campaign Contributions / Lobbying:  Funds provided through a grant award or contract shall not be given or received in exchange for the 

making of a campaign contribution.  No part of the funds provided through this contract shall be used to influence or attempt to influence an officer 
or employee of any State of Kansas agency or a member of the Legislature regarding any pending legislation or the awarding, extension, 
continuation, renewal, amendment or modification of any government contract, grant, loan, or cooperative agreement. 
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Commission Work Session Agenda  
Memo  

 
From:   Brenda Kitchen, City Clerk  
 
Work Session:   April 17, 2014  
 
Subject:  Taxi License  
 
Person(s) Responsible:  Brenda Kitchen, City Clerk 

Kim Rupp, Director of Finance 
 
 

Summary 
Yadday Enterprises, LLC dba Convenience Cab has applied for a Taxicab License. 
 

Background  
Marlin Daubert and Skyler Yost have applied for a Taxicab License under the name of 
Yadday Enterprises, LLC dba Convenience Cab.  They currently do not have vehicles 
purchased or drivers hired and are waiting for approval to move ahead.  They anticipate 
purchasing a minimum of two minivans which will carry six to seven passengers.   
 

Discussion 
The Police Department has done a background check on the owners of Yadday 
Enterprises, LLC and there is nothing evident in the background checks that prohibit 
them from becoming licensed as a taxi service in the City of Hays. 
 

Legal Consideration 
There are no known legal obstacles to proceeding as recommended by City Staff. 

 

Financial Consideration 
There are no financial considerations for the City of Hays 
 

Options 
The City Commission has the following options: 

 Approve the taxicab license 
 Do not approve the taxicab license 

 

Recommendation 
City staff recommends approval of the taxicab license. 
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Action Requested 
Approve the Taxi License Application from Yadday Enterprises, LLC dba Convenience 
Cab. 
 

Supporting Documentation 
Taxicab Operator’s Application 
Taxicab Ordinance 
Police Chief’s Recommendation 
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