HAYS AREA BOARD OF ZONING APPEALS MEETING AGENDA
CITY COMMISSION CHAMBERS
1507 MAIN, HAYS, KS
WEDNESDAY, JUNE 8, 2022
8:15 A.M.

1. CALL TO ORDER BY CHAIRMAN.

2. CONSENT AGENDA.
A. Minutes of the rescheduled regular meeting of March 16, 2022.
Action: Consider approving the minutes of the March 16, 2022, regular meeting.
3. PUBLIC HEARING ITEMS.
A. None
4. NON-PUBLIC HEARING ITEMS.
A. Request for a Public Hearing by Justin MacDonald for a 14-inch variance to allow a
66-inch tall fence within the front setback at 1303 Tallgrass Dr.
5. OFF-AGENDA ITEMS/COMMUNICATIONS:
A. None
6. ADJOURNMENT:

Any person with a disability and needing special accommodations to attend this meeting should contact the Planning,
Inspection and Enforcement office (785-628-7310) 48 hours prior to the scheduled meeting.

DRAFT
HAYS AREA BOARD OF ZONING APPEALS
COMMISSION CHAMBERS IN CITY HALL
MARCH 16, 2022 (RESCHEDUED FROM MARCH 9, 2022)
1. CALL TO ORDER: The Hays Area Board of Zoning Appeals met for the regularly
scheduled meeting that was rescheduled from March 9, 2022, due to lack of a
quorum, to Wednesday March 16, 2022, at 8:15 a.m. in the Commission Chambers
at City Hall. Lou Caplan declared a quorum was present and called the meeting to
order.
Roll Call:
Present: Lou Caplan, Brian Garrett, Rich Sieker & Russell Koenigsman
City Staff in attendance: Collin Bielser, Assistant City Manager; Jesse Rohr, Director
of Public Works; Curtis Deines, Superintendent of Planning and Development; and
Linda Bixenman, Administrative Assistant.
2. CONSENT AGENDA:
A. MINUTES: Rich Sieker moved; Russell Koenigsman seconded the motion to
approve the minutes as submitted from the February 9, 2022, meeting.
Vote: AYES:
Lou Caplan, Brian Garrett, Rich Sieker & Russell Koenigsman
3. PUBLIC HEARING ITEMS:
A. Public Hearing for Blaine & Kimberly Gabel for a request for a 2-foot variance
to reduce the interior south side yard setback from 5 feet to 3 feet to construct
an addition to a detached garage at 3103 Tam O’Shanter Drive, Hays,
Kansas.
Curtis Deines provided a PowerPoint presentation of the applicant’s request for a
two-foot (2’) variance to reduce the south interior side-yard building setback from the
required five feet (5’) to three feet (3’) to construct an addition to the existing
detached garage at 3103 Tam O’Shanter Drive, Hays, KS.
The detached garage was built in 2014 to the required setback of 15 feet under the
previous regulations. If built to today’s regulations, the garage could be five feet from
the side property line.
He showed the diagram of the front and overhead view of the proposed addition and
pictures of the site.
He explained the five statutory requirements that are to be satisfied for approval and
how they are associated with this property.
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History: Since 2016 there have been five variance cases approved for a reduction
of side-yard setback for an accessory structure.
He presented the options to the Board, and the recommended action.
Brian Garrett asked what year it was changed to the five feet setback. Curtis Deines
answered that it was in the year of 2016. The side yard setback before the changes
were measured at ten percent of the lot width or seven foot minimum, and 15 feet
maximum. The lot size is 170 feet by 146 feet.
Lou Caplan explained that in accordance with the Kansas Open Meetings Act, the
first part of the meeting will be a public hearing and then it will be closed for the
Board members to discuss the issues relative to this request and make a motion.
Lou Caplan opened the public hearing.
The applicant, Blaine Gabel, owner of 3103 Tam O’Shanter Dr., came before the
Board to thank them for taking the time for him to plead his case.
He pointed out that the existing garage has a basement in it with a stairwell on the
back side that prevents his four-wheel drive pickup from fitting in the garage; thus,
the reason for the variance request to add the extra bay.
He addressed Lou Caplan about his earlier question about the south wall and stated
it would be more cost effective to build three walls and not have to tear down the
center wall. The concrete is already there. He would have to redo the roof line, but it
would save him some additional cost.
Rich Sieker asked if the overhang would be shorter. Blaine Gabel answered that the
overhang would be shorter to the south (Vanepps property). He noted his neighbor
(Vanepps) told him he would come to the meeting to support the variance. He stated
he has done a lot of dirt work on the back side to reroute the water. This has helped
prevent further breakdown of his neighbor’s retaining wall.
Brian Garrett asked if there is an issue with water runoff going through there with that
retaining wall in the back yards. Mr. Gabel answered that everything falls off towards
the neighbor’s (south) side, so he had to do some dirt work on the backside to
prevent that.
Lou Caplan asked if they are adding to the right-hand side (door) of the structure too.
Blaine Gabel answered it is already existing. He pointed out that was another place
that he loses footage.
Brian Garrett asked if the railing laid down on the stairway. He remembered the
previous owner laid down the railing to park his boat in the garage. Blaine Gabel
answered that the railing does lay down. He replied it would work for his truck
although he asked how he would access the stairwell if it was laid down. Brian
Garrett answered to back the truck out.
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Brian Garrett asked Curtis Deines if he had talked to the neighbor. Curtis Deines
answered he had not talked to the neighbor. Brian Garrett pointed out that he thinks
the water would be pushed to the neighbor even with a gutter. There is a slab that
drains to this backyard, and now there is a roofline that drains off of the property line
or near it. Rich Sieker stated that was his concern.
Brian Garrett explained to the applicant that this was a self-imposed hardship. There
is a double car garage attached to the home. He stated that he appreciates what he
is asking. Blaine Gabel explained that with a single door double car garage; it is very
tight with both he and his wife’s vehicles.
Blaine Gabel asked the Board if he brings his neighbor in to speak on his behalf if
that will make a difference. Brian Garrett addressed each of the five statutory
requirements associated with this request to explain how the request did not meet
any of them, particularly self-imposed hardship and water runoff. He has a history of
the property and knows what the retaining wall looked like. That can be fixed
between yourselves. He pointed out that when the property was purchased it was
known how it was.
Brian Garrett stated he did not want to set bad precedence. It does not meet the five
statutory requirements. He pointed out the regulations were changed to lessen the
setback to five feet to reduce variance requests. He believes there is a box they need
to stay in or stay as close to as they can; he feels this is going outside the box.
Blaine Gabel noted the history of a variance that had been approved 09-08-2021 for
a 3 ½-foot variance for a carport addition to cover a work truck. Brian Garrett asked if
he wanted to put a carport there - to leave the side off and the door open.
Blaine Gabel stated if he does not get the variance, he may tear down the center
wall, move it to the sideline and put in a full 16’ or 18’ foot door.
Lou Caplan closed the public hearing for the Board to discuss amongst themselves.
Lou Caplan concurred with Brian Garrett and City staff that this is a self-imposed
hardship.
He entertained a motion and explained to the Board they should provide the reason
as it pertains to the five statutory requirements.
Motion:
Brian Garrett moved; Rich Sieker seconded the motion to not approve the variance
request for 3103 Tam O’Shanter based on the consideration it does not meet the five
statutory requirements, specifically the hardship and the spirit and intent for a
variance.
Vote: AYES:
Lou Caplan, Brian Garrett, Rich Sieker, & Russell Koenigsman
Lou Caplan informed the applicant he may appeal the action of this case to the Ellis
County District Court within 30 days.
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Blaine Gabel asked the Board if he did get an attorney what would be the chances it
would get passed.
Brian Garrett answered he did not know. He explained to Blaine Gabel that he
wishes there was a better way.
Blaine Gabel commented there are no hard feelings. The Board has a job to do.
4. NON-PUBLIC HEARING ITEMS:
A. None
5. OFF AGENDA ITEMS/COMMUNICATIONS:
A. None.
ADJOURNMENT
Lou Caplan adjourned the meeting at 8:34 a.m.
Submitted by Linda K Bixenman, Administrative Assistant

4

THIS PAGE INTENTIONALLY LEFT BLANK

City of Hays

Planning & Development Division

Board of Zoning Appeals Action Report
AGENDA ITEM:

Variance Application 05-22

ADDRESS:

1303 Tallgrass

OWNER:

Justin McDonald

TYPE OF REVIEW:

Fence Height Variance

PRESENTED BY:

Curtis W. Deines, Planning & Development
Superintendent

DATE PREPARED:

May 25, 2022

AGENDA DATE:

June 8, 2022

Summary
The applicant is requesting a variance to increase the height of a front-yard fence
from the allowable 52 inches to 66 inches, a variance of 14 inches. In early 2022, the
applicant requested a similar fence variance, but has since reduced the height of the
proposed fence to match the height of the adjacent existing fence that already
encroaches into the front yard setback. The previous request was for a 30-inch
variance, whereas the current request is for a variance of 14 inches. Due to the
changes in the request, and the reduced amount of variance, staff is in support of this
request because of the uniqueness of the existing concrete fence.

Background
The applicant owns two parcels at 1301 and 1303 Tallgrass Drive. The residence
was built in 2008. Previous owners purchased the 1301 Tallgrass parcel and built a
fence in the front setback at 42 inches in height. The fence is approximately 11 feet
behind the property line, which pre-regulation, could be as tall as 52 inches without a
variance. The height requested in the variance request would be 24 inches higher
than the 42-inch fence that was there before.
When Tallgrass Addition was developed, the developer put in a concrete fence along
the south side of 1301 and 1300 Tallgrass angling the fence northward into the front
setback of both properties. The owner is asking to continue that height of 66 inches
into the front yard setback.

The Unified Development Code states a front-yard fence at the front setback line can
be 72 inches tall and 42 inches tall at the front property line. A property owner is
allowed to taper the fence at an even plane between these 2 points. Since this fence
is setback from the property line approximately 11 feet, the fence can be taller as
long as it does not exceed the height measured along the plane from 72 inches down
to 42 inches. In this case, the allowed height is 52 inches at its current location. See
the attached diagram for clarification.
In early 2022, the applicant unsuccessfully requested a similar fence variance, but
has since reduced the height of the proposed fence to match the height of the
adjacent existing fence that already encroaches into the front yard setback. The
previous request was for a 30-inch variance, whereas the current request is for a
variance of 14 inches.

Standards of Evaluation

(Per State Statute 12-759 and City Unified Development Code)

• The BZA has the authority to grant a variance if a literal enforcement of the

provisions of the adopted regulations, will, in an individual case, result in
unnecessary hardship, provided:
o The spirit of the regulations shall be observed
o Public safety and welfare secured
o Substantial justice shall be done
• The applicant must show that the property was acquired in good faith and that
the variance is needed due to extraordinary or exceptional circumstances of
the property such as exceptional narrowness, shallowness, or shape of the lot
• Before granting a variance on the basis of unusual difficulty or unreasonable
hardship, there must be finding by the Board that all of the following conditions
exist:
a.

Uniqueness of the property not ordinarily found in the same zone or
district and not created by willful action of the owner.

Staff Analysis: This property is unique because of the concrete fence
located on the south side of the property that was installed by the developer
before the homes were built. The fence is 66 inches tall and does angle north
into the front setback of the applicant’s property, which does not conform to
the current fence regulations. The property owner owns two lots (1301 and
1303 Tallgrass Drive) and uses the south lot as additional yard space. The
previous owner constructed a 42-inch fence approximately 11 feet behind the
front property line. The owner wishes to continue the front yard fence to
match the height of the previously installed concrete fence (66 inches) in
place of the previously installed 42-inch fence.

 Page 2

b.

The granting of the variance will not adversely affect the rights of adjacent
property owners.

Staff Analysis: The proposed request does not adversely affect the rights of
adjacent property owners. Although not required, the owner has solicited and
has been given approval from many neighboring properties.
c.

The strict application of the code will constitute unnecessary hardship
upon the property owner.

Staff Analysis: The property originally had a fence in this location that was
42 inches tall. The request is for the fence to be 24 inches taller than the
original fence height, making it 66 inches tall. This could be considered a selfimposed hardship.
d.

The variance will not adversely affect the public health, safety, morals,
order, convenience, propriety, or general welfare.

Staff Analysis: It is unlikely that if granted as proposed, this variance would
adversely affect the public health, safety, morals, order, convenience,
prosperity, or general welfare.
e.

The granting of the variance desired will be oppose to the general spirit
and intent of the regulations.

Staff Analysis: The property owner has reduced the request for a shorter
fence since the first variance attempt in January of 2022, and the fence is
setback from the front property line approximately 11 feet. The regulation
does allow the fence to be angled from 72 inches at the front setback line to
42 inches at the front property line. With that in mind, it does meet the spirit
and intent of the regulations.

Recommended Action

None at this time – Public Hearing for consideration of approval will occur on July 13,
2022.

Supporting Documentation

Images/Maps/Photos
Variance application
Variance justification and site drawing(s) from owner
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to increase the height of the front yard fence from 52 inches to 66 inches, a variance of 14 inches

May 26, 2022
50.00
Linda Bixenman, Adimistrative Assistant

Owners of 1303 Tallgrass Drive, Justin and Joyce MacDonald, are requesting a 5.5-foot fence (equal to a
14-inch increase/variance from current zoning requirements) to connect the current 6 foot-concrete
wall to the edge of the owner’s home. The 6-foot concrete wall is the entrance into the Tallgrass
residential development and extends on both sides of the road of the entrance. Owners reduced the
requested height from previous request to address concerns expressed by both the City and Board.
Below each required condition for variance is addressed individually:

a. Uniqueness of property:
No other identified lot exists with a currently constructed 6’ fence, of any type, in the city with remote
similarity. This concrete wall existed prior to any Tallgrass lots being sold, including the two lots
referenced. The city allowed the 6’ concrete fence to be constructed, and the request is only for
consistent application of current fence height in the same lot. Owners have searched city of Hays in an
attempt to find a similar situation unsuccessfully. The city staff has also been queried of a similar
situation – with no other comparisons identified.
In addition, the current hypothetical 3-foot fence continuation only effects the spare lot owned adjacent
to the property occupied by the owners’ home. The spare lot is on the corner of the entrance to
Tallgrass development, meaning every car that enters sees what’s going on in our back yard and the
spare lot. No other lot in the development or the city faces this issue.

b. Adjacent property owners and adverse effects:
All current adjacent property owners have approved, via signature, the variance request. In addition, all
property owners both adjacent to and in relatively close distance (at least 3 lots in every direction) to
the lot in question agree to the owner’s requested variance. This includes the personal signature of the
Father living on the Catholic church property. In addition, there is already a 6’ concrete fence, as
discussed above, that covers sightlines to the road and around the corner. On the other side is a house,
the rear of the property already has a 6’ fence, so no sightlines will be changed.

c. Strict application of code will constitute unnecessary hardship to owner
The 6’ concrete fence was built under previous regulations, and followed code at the time. The
requested variance is simply an extension of the previously allowed concrete fence. To move the fence
back and rebuild to current code would, outside of incurring significant cost and losing visual appeal to
all stakeholders (owners, neighborhood, and city) and losing usage of a portion of the lot, would force
the owners to consider tearing down part of the concrete wall to maintain visual appeal & fence
consistency. Owners would strongly prefer not to change concrete entrance fence, again considering all
stakeholders. All other fence location options were considered before re-application of variance.
Any change to the current requested variance would lead to an incongruently connected fence, either
by height or location. Note the change became necessary originally as it became a safety issue with

younger children and a 3’ wooden fence – busy street where drivers tend to speed, stray/neighborhood
dogs able get into the yard, etc.

d.

Does variance affect public health, safety, morals, order, convenience, propriety, or general
welfare

The current double lot is approximately 78% surrounded by a 6-foot fence or higher than 6-foot
concrete wall. Another ~11% is house frontage. The final ~11% is the fence area in question. There is
no public health, safety, morals, order, convenience, prosperity or general welfare effected negatively
by fencing the 11% of the property in the exact manner the other 89% is fenced or covered; and
continuing the 6’ fence along the same fence line is more visually appealing. And again, all the
neighbors approve.

e. Spirit and intent of regulations
The city has already allowed a 6’ concrete fence to be built and to stay up. This concrete wall exists
across 5 lots representing the Tallgrass lots facing 13th Street. In two of these lots the fence violates
current code (the lots on either side of the 13th street/Tallgrass drive entrance), including the lot in
question. The city finds value in the current concrete wall in its current location in the spare lot, and the
owners contend that same logic applies to the small minority of remaining area to be fenced in this
unique situation.

