HAYS AREA BOARD OF ZONING APPEALS MEETING AGENDA
CITY COMMISSION CHAMBERS
1507 MAIN, HAYS, KS
WEDNESDAY, OCTOBER 12, 2022
8:15 A.M.
1. CALL TO ORDER BY CHAIRMAN.

2. CONSENT AGENDA.
A. Minutes of the regular meeting of August 10, 2022.
Action: Consider approving the minutes of the August 10, 2022, regular meeting.
3. PUBLIC HEARING ITEMS – NONE.

4. NON-PUBLIC HEARING ITEMS.
A. Request for a Public Hearing by Garrett Roe to reduce the platted front yard building
setback from the platted 30-foot setback to a 20-foot setback to construct a
detached garage at 1610 Prairie Run Court, Hays, Kansas.
5. OFF-AGENDA ITEMS/COMMUNICATIONS.
A. None
6. ADJOURNMENT.

Any person with a disability and needing special accommodations to attend this meeting should contact the Planning and
Development Office (785-628-7310) 48 hours prior to the scheduled meeting.

DRAFT
HAYS AREA BOARD OF ZONING APPEALS
COMMISSION CHAMBERS IN CITY HALL
AUGUST 10, 2022
1. CALL TO ORDER: The Hays Area Board of Zoning Appeals met for the regularly
scheduled meeting on Wednesday, August 10, 2022, at 8:15 a.m. in the
Commission Chambers at City Hall. Lou Caplan declared a quorum was present and
called the meeting to order.
Roll Call:
Present: Lou Caplan, Brian Garrett, Rich Sieker
Absent: Russell Koenigsman
City Staff in attendance: Collin Bielser, Assistant City Manager, Jesse Rohr, Director
of Public Works; Curtis Deines, Superintendent of Planning and Development; and
Linda Bixenman, Administrative Assistant.
2. CONSENT AGENDA:
Lou Caplan asked if there were any changes to the agenda. There were no
changes to the agenda.
A. MINUTES: Rich Sieker moved; Brian Garrett seconded the motion to approve
the minutes as submitted from the June 8th, 2022, meeting.
Vote: AYES:
Lou Caplan, Brian Garrett, Rich Sieker
3. PUBLIC HEARING ITEMS:
A. Public Hearing for Tillman Infrastructure, LLC for an exception to allow a
Wireless Telecommunication Facility (WTF) to be located in an A-L Agriculture
Zoning District at 4300 Sherman Avenue, Hays, Kansas.
Curtis Deines provided a PowerPoint presentation of the applicant’s request for an
exception to allow a Wireless Telecommunication Facility, or cell tower, to be in an
A-L Agriculture Zoned District at 4300 Sherman Avenue. The request is to construct
a 150-foot cell tower.
He provided the requirements for freestanding non-stealth cell towers within an A-L
Agriculture District in accordance with the Unified Development Code. The applicant
has met all the requirements.
He stated that staff feels that the request is reasonable and will not have a
detrimental effect on the surrounding properties.
Lou Caplan opened the public hearing as per the Open Meetings Act by Kansas
Law. He asked if there was anyone in the audience for comments on this case.
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Patrick Erwin of Tillman Infrastructure LLC, applicant, came before the Board to
explain their project associated with this request.
He added that the primary purpose of the structure is to provide FirstNet Service to
the area and enhance what is already there. FirstNet is a nationwide broadband
network available to first responders. It is used when there is multi-agency
collaboration if there is a disastrous event. He added that AT&T will also be
operating on this structure offering commercial service to the area. Furthermore,
they will be actively marketing to all other carriers who provide service in the area.
Starting out, they did a thorough analysis of the area, seeing what was available in
the way of other towers to determine if they could get FirstNet and A T&T on one of
the other structures. They identified two nearby towers that were not appropriate for
what they needed for various reasons, particularly geographic location. This location
is centrally located right next to the Interstate, and it fills in the gap with the
neighboring towers.
Furthermore, they have submitted a professional engineers stamped letter stating in
the unlikely event of a tower collapse or failure, the tower would not leave the leased
area (75’ by 75’). The manufacturer stands behind their tower as well. He asked for
any questions.
Brian Garrett stated that Mr. Erwin answered the question he had if they were
marketing to other carriers. Patrick Erwin acknowledged that is their whole business
model.
Lou Caplan asked for any other comments. There were none.
He closed the public hearing. He asked for further discussion. There was none.
He entertained a motion.
Motion:
Brian Garrett moved; Rich Sieker seconded the motion to approve the exception to
allow a Wireless Telecommunications Tower at 4300 Sherman Avenue.
Vote: AYES:
Lou Caplan, Brian Garrett, Rich Sieker
B. Public Hearing by Tillman Infrastructure, LLC for a setback variance from 59 feet
to 37.5 feet, a variance of 21.5 feet for a Wireless Telecommunications Facility
(WTF) located at 4300 Sherman Avenue, Hays, KS.
Curtis Deines provided a PowerPoint presentation of the applicant’s request for a
21.5-foot variance to decrease the setback from the property line from 59 feet to
37.5 feet for a wireless telecommunication tower at 4300 Sherman Avenue. The
property is not in the city limits.
He provided the tower setbacks for a wireless telecommunication tower.
• A distance equal to 110 percent of the height of the tower, or;
2

•

For towers with preformed collapse points, 110 percent of the height of the
tallest section

The applicant is proposing to construct a 150-foot-tall cell tower with a preformed
collapse point of 53 feet 6 inches; 110 percent of the tallest section is 59 feet. The
current site plan shows the tower to be located 37.5 feet from the closest property
line to the south of the leased point. The owner owns the adjacent property to the
south. There is one other owner next to the tower different from the applicant.
He explained the five statutory requirements that are to be satisfied for approval and
how they are associated with this request for this property.
Variance History: There has been no previous history of communication tower
setback variances.
Lou Caplan opened the public hearing as per the Open Meetings Act by Kansas
Law. He asked for comments. There were none.
Lou Caplan closed the public hearing. He asked for any discussion. There was
none.
He entertained a motion.
Motion:
Rich Sieker moved; Brian Garrett seconded the motion to approve the setback from
the property line for the Wireless Telecommunications tower to be reduced from the
required 59 feet to 37.5 feet, a variance of 21.5 feet at 4300 Sherman Avenue based
on the consideration that was implied that it meets the five statutory requirements.
Vote: AYES:
Lou Caplan, Brian Garrett, Rich Sieker
C. Public Hearing for a request by Steve Wiebe for a five-foot (5’) variance to
reduce the front yard building setback from the required 35 feet to 30 feet to
construct a new home at 1202 W 45th Street, Hays, Kansas.
Curtis Deines provided a PowerPoint presentation of the applicant’s request for a
five-foot (5’) variance to reduce the front yard building setback from the platted 35
feet to 30 feet to construct a new residential home at 1202 W 45th Street, Hays,
Kansas.
He explained that the original request for a variance for the rear yard setback was no
longer needed since the City Commission approved the amendment to the Unified
Development Code on July 14, 2022, to allow a fifteen-foot rear yard setback.
Curtis Deines stated this is one of less than 5 lots left in this development that does
not have a house constructed on it.
He provided the image of the property to portray the need of the setback for the
home to set on this unique lot. The east side yard is 20 feet from the property line.
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Due to the lot facing 45th Street was the reason for the greater platted front yard
setback. This lot is the only lot east of Vista Dr that fronts 45th Street.
Curtis Deines stated that the applicant’s request is reasonable considering the other
various setbacks along 45th Street.
He explained the five statutory requirements that are to be satisfied for approval and
how they are associated with this request for this property.
Variance History: There have not been any variances for a front yard building
setback in this area.
He stated that in staff’s opinion, the applicant’s request is reasonable considering
the other various setbacks along 45th Street, and the fact that the Unified
Development Code would allow a front yard building setback of 25 feet if platted
today.
Jesse Rohr wanted to make known that, per current regulations, if platted today, the
required front yard building setback is 25 feet. This plat is ten feet more restrictive
than current regulations.
Lou Caplan opened the public hearing as per the Open Meetings Act by Kansas
Law.
Steve Wiebe, applicant, came before the Board to state that he wanted to thank
Jesse Rohr, Curtis Deines, Kate Armstrong and the Board for their time. He
emphasized the lot has a unique shape, and it is hard to build something. The
reason he would like the house to set back at 30 feet is so he can angle it with the
curve of the street in that area. He is trying to make it have the best possible look.
He thanked the group again that put this together for him.
Brian Garrett asked to see the site plan that shows the adjacent properties. He
asked about the setback on the house to the east associated with the curve of the
street. Curtis Deines pointed to the 30-foot setback on the adjacent property.
Steve Wiebe stated the home would be angled. The front would be 20 feet and the
back 17 feet. This variance would help meet their needs.
Brian Garett noted the lot is a unique shape.
Steve and Brenda Waring, neighbor, came before the Board to voice their support of
the variance. They have the home to the southeast. They think the house will fit
nicely on the lot.
Lou Caplan closed the public hearing. There was no further discussion.
He entertained a motion.
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Motion:
Brian Garrett moved; Rich Sieker seconded the motion to approve the variance to
reduce the front platted setback from 35 feet to 30 feet, a variance of 5 feet, for the
lot located at 1204 W 45th Street, based on the consideration that it meets the five
statutory requirements.
Vote: AYES:
Lou Caplan, Brian Garrett, Rich Sieker
4. NON-PUBLIC HEARING ITEMS: None
5. OFF AGENDA ITEMS/COMMUNICATIONS:
A. Curtis Deines informed the Board of the amendments to the Unified
Development Code approved by the City Commission on July 14, 2022. He
would send them that information.
6. ADJOURNMENT
Lou Caplan adjourned the meeting at 8:35 a.m.
Submitted by Linda K Bixenman, Administrative Assistant
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City of Hays

Planning & Development Division

Board of Zoning Appeals Action Report
AGENDA ITEM:

Variance Application #10-2022

ADDRESS:

1610 Prairie Run Ct.

OWNER:

Garrett Roe

TYPE OF REVIEW:

Setback Variance

PRESENTED BY:

Curtis W. Deines, Planning & Development
Superintendent

DATE PREPARED:

September 26, 2022

AGENDA DATE:

October 12, 2022

Summary
The applicant is requesting a variance to reduce the platted front yard building
setback from the platted 30 ft. setback to a 20 ft. setback to construct a detached
garage at 1610 Prairie Run Ct, Hays, Kansas. Staff would support a 25 ft. setback
due to the fact the UDC would allow such a setback today.

Background
The applicant is requesting a variance to reduce the front yard building setback from
the platted 30 ft. setback to a 20 ft. setback for construction of a new detached
garage.

Setback Required
by Plat
Front Yard
Street Side Yard
Rear Yard
Other Structures

30 ft.
N/A
N/A
N/A

Setback
Required by NC.
2 District
25 ft.
N/A
N/A
N/A

Application
Proposed
20 ft.
N/A
N/A
N/A

The approved plat was designed under the previous regulations for single family
homes and required a 30 ft. front yard setback. Today’s UDC would allow a 25 ft.
front yard setback for this lot. No other lots in the area fit this same situation. The
variance as proposed by the applicant may not fit into the character of the
neighborhood which makes it difficult for staff to support less than a 25 ft. setback.

Standards of Evaluation

(Per State Statute 12-759 and City Unified Development Code)

• The BZA has the authority to grant a variance if a literal enforcement of the

provisions of the adopted regulations, will, in an individual case, result in
unnecessary hardship, provided:
o The spirit of the regulations shall be observed
o Public safety and welfare secured
o Substantial justice shall be done
• The applicant must show that the property was acquired in good faith and that
the variance is needed due to extraordinary or exceptional circumstances of
the property such as exceptional narrowness, shallowness, or shape of the
lot.
• Before granting a variance on the basis of unusual difficulty or unreasonable
hardship, there must be finding by the Board that all of the following conditions
exist:
a.

Uniqueness of the property not ordinarily found in the same zone or
district and not created by willful action of the owner.

Staff Analysis: This property is uniquely shaped around the corner of East
17th St. The lot does not have a clearly defined rear or side setback. The plat
has a 30 ft. setback that follows the curve of the street and reduces the
buildable area of the lot.
b.

The granting of the variance will not adversely affect the rights of adjacent
property owners.

Staff Analysis: The proposed request does not adversely affect the rights of
adjacent property owners. There are 2 lots that abut this lot on one side and
neither lot will be affected.
c.

The strict application of the code will constitute unnecessary hardship
upon the property owner.

Staff Analysis: This can be considered a self-imposed hardship due to the
applicant’s proposed size and location of the detached structure. The
proposed structure would fit on the lot without a variance.
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d.

The variance will not adversely affect the public health, safety, morals,
order, convenience, prosperity, or general welfare.

Staff Analysis: It is unlikely that if granted as proposed, this variance would
adversely affect public health, safety, morals, order, convenience, prosperity,
or the general welfare of the public.
e.

The granting of the variance desired will not be opposed to the general
spirit and intent of the regulations.

Staff Analysis: The regulations for developing a plat today would allow for a
closer setback of 25 ft. to the property line. This request would not oppose the
general spirit and intent of the regulations if a variance was granted to match
the allowable setbacks of the UDC regulations.

Recommended Action
None at this time - A public hearing will be set for November 9, 2022.

Supporting Documentation
Images/Maps/Photos
Variance application
Variance justification and site drawing(s) from owner
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Property Location

Commerce Parkway

1610

10-2022
09-08-2022

front yard
-----------

------

September 8, 2022
50.00
Linda Bixenman, Administrative Assistant

Site plan with 30 ft setback

Site plan with 20 ft. setback

